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IN THE 


United States Court of Appeals 


For toe Disrricr or CoLtumsBia Crecuit 





No. 14,225 


—— 


Joun C. Rrrrez, Appellant 
v. 


Sincuair WEEKS, et al, Appellees 





Appeal from the United States District Court for the 
District of Columbia 





BRIEF FOR APPELLANT 





This is an appeal, docketed November 21, 1957, under the 
provisions of Title 28, Sec. 1291 United States Code, from 
an order of the United States District Court for the Dis- 
trict of Columbia entered September 16, 1957, granting 
summary judgment to the defendant, appellee herein, and 
denying summary judgment to the plaintiff, appellant 
herein, this Court having extended the time for filing ap- 
pellant’s brief to January 24, 1958. 
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STATEMENT OF THE CASE 


Appellant, a non-veteran, was, on August 28, 1953, sepa- 
rated from his position as Administrative Officer GS-11 
(Housekeeping) with the Machine Tabulation Division, 
Bureau of the Census, Department of Commerce, as a re- 
sult of a reduction in force notice and brought this action 
claiming that such action was not a bona fide reduction in 
force and was, therefore, contrary to Civil Service Regula- 
tions and illegal. He demanded reinstatement. 


- On June 5, 1952 appellant had been detailed to the posi- 
tion of Administrative Officer GS-12 by a memorandum 
from C. F. VanAken, Chief, Machine Tabulation Division, 
with copies to all interested parties including the Director 
of Personnel, Bureau of the Census (J.A. 66). 


- On May 22, 1953, after a bona fide reduction in force 
program had been started in the Bureau of the Census, 
one Henry A. Bloom was arbitrarily brought back into the 
Agriculture Division of the Bureau of the Census by a 
purported ‘‘Reassignment and Change of Headquarters”’ 
personnel action as Administrative Officer, Bur. No. 9004, 
GS-11, $6540.00 (J.A. 71). He had been separated without 
reemployment rights from this identical position on No- 
vember 12, 1951 (J.A. 69), to accept a position as Materials 
Control Accountant, GS-11, $6,340.00 plus $2,000.00 per 
annum quarters allowance, with the National Production 
Authority, Canadian Division, Ottawa, Ontario, Canada 
(J.-A. 70). The position in Census had remained vacant 
during the entire period of his absence (J.A. 20, 22). 


By a letter dated May 29, 1953 appellant was given notice 

that the reduction in force would affect him (J.A. 27-30). 
Final notice was given him by a letter dated June 30, 1953. 
He was separated from his position effective August 28, 
1953 (Admitted in Answer J.A. 3, 12), and on August 30, 
1953 Bloom was promoted to the GS-12 position in the 
Machine Tabulation Division to which appellant had there- 
tofore been detailed (J.A. 17). 
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At the time of appellant’s separation he was not per- 
mitted to see anything but a sheet of paper with four 
names on it which was purported to be a GS-11 Register. 
He was not permitted to see any other GS-11 registers to 
determine whether anyone having lesser retention rights 
was being retained in a position for which he was qualified. 
He was not permitted to see any registers at GS-9 or below 
GS-11 to determine whom he could possibly ‘‘bump.’’ At 
no time during the year following his separation by ‘‘reduc- 
tion in force’’ was he recalled and offered a job at any 
grade (J.A. 74). 


On July 10, 1953, prior to the effective date of his sepa- 
ration, appellant protested his proposed separation to the 
Reduction in Force Unit of the Civil Service Commission 
(J.A. 63-65). Three weeks after his separation appellant 
was notified by a letter dated September 22, 1953 from the 
head of the Reduction in Force Unit that his appeal had 
not been sustained (J.A. 59-60). 

On October 12 and 21, 1953 appellant appealed from this 
decision to the Board of Appeals and Review of the Civil 
Service Commission and raised the question of Bloom’s 
employment with the National Production Authority and 
subsequent return to the Bureau of the Census during the 
reduction in force program (J.A. 54-58). 

Ten months later, by a letter dated August 20, 1954, the 
Board of Appeals and Review affirmed the decision of the 
Reduction in Force Unit (J.A. 51-53). 

On September 15, 1954 appellant requested the Board 
of Appeals and Review to grant him a personal hearing. 
His request was denied three weeks later by a letter dated 
October 6, 1954 (J.A. 47-48). 

On October 13, 1954 appellant again sought review of the 
decision but three weeks later was advised by a letter dated 
November 5, 1954 that there appeared to be no substantial 
reason for having a further review. The request was denied 
(J.A. 43-44). 


+ 


On November 16, 1954 appellant requested a personal 
review of the entire file in his case by the Commissioners. 
Eleven weeks later he was advised by a February 2, 1955 
letter from Chairman Young of the Commission that the 
appeal would not be reviewed by the Commissioners (J.A. 
39-40). 


- On August 5, 1955 appellant, in order to exhaust his 
administrative remedies prior to filing suit, appealed for- 
mally to the Secretary of Commerce for a review of the 
case for a determination of his right to reinstatement. By 
a letter dated August 15, 1955, Carlton Hayward, Director 
of Personnel, Department of Commerce, told appellant that 
‘‘after reviewing the facts, I am convinced that the actions 
taken by the Bureau of the Census were in the best interest 
of the Federal Service’’ (J.A. 73). 


Appellant instituted this suit for reinstatement on Oc- 
tober 24, 1955. Both parties moved for Summary Judg- 
ment and on September 16, 1957, the Trial Court, without 


making findings of fact, entered judgment for the defen- 
dant. This appeal was taken from that action. 


POINTS RAISED ON APPEAL 


I. Appellant’s purported separation by reduction in force 
was in reality a firing without following the procedures set 
up in the law and the Rules and Regulations for such ac- 
tions. 


II. Appellant is not chargeable with laches. 


SUMMARY OF ARGUMENT 


The Bureau of the Census, in the midst of a reduction in 
force, hired Henry A. Bloom, a non-veteran having exactly 
the same number of retention credits as appellant and no 
reemployment rights, for a position which had been vacant 
for over two years. Seven days after Bloom entered on 
duty, appellant received a reduction in force notice. Two 
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days after appellant’s separation, Bloom was promoted to 
the position to which appellant bad been detailed for more 
than a year. The position for which Bloom had been hired 
was again left vacant. This manipulation did not accom- 
plish a reduction in force, and the reduction in force action 
resulting in appellant’s separation was, therefore, illegal. 


Appellant is not chargeable with laches since there was 
not an unreasonable delay in pressing his claim; he acted 
diligently and the Government has not shown it would be 
prejudiced if the relief prayed for were granted. 


ARGUMENT 
I, APPELLANT'S SEPARATION WAS ILLEGAL. 


1. The Separation Was Not the Result of a Bona Fide 
Reduction in Force. 


a. Appellant’s separation did not accomplish a reduction 
in personnel. ‘‘Reduction in Force’’ means the involuntary 
separation of an employee from a duty and pay status for 


more than 30 days by furlough or by separation from the 
rolls in order to reduce personnel (Federal Personnel 
Manual, Z1-285). 


The organizational structure of the Agriculture Division 
of Census provided for a Grade 11 and a Grade 9 Adminis- 
trative (Housekeeping) position. The Machine Tabulation 
Division’s organizational structure provided for a Grade 12 
and a Grade 11 Administrative (Housekeeping) position. 
Bloom had been separated at his own request, without re- 
employment rights, from the Agriculture Division Grade 11 
in November of 1951 to accept a position in the Canadian 
Branch of the National Production Authority. In his ab- 
sence the 11 in the Agriculture Division had never been 
filled. Appellant occupied the 11 in Machine Tabulation 
Division and had been detailed to the 12 on June 5, 1952 
in which capacity he had continued to serve until his sepa- 
ration. 
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- Bloom was hired on May 22, during a reduction in force 
program in Census, for the 11 position in the Agriculture 
Division which had been vacant for over two years. On 
May 29 appellant was notified that he would be affected by 
the reduction in force. On June 30 he was advised that his 
separation date would be August 28. He was separated on 
August 28 and Census had the same number of GS-11 Ad- 
ministrative Officer (Housekeeping) employees after this 
action as it had had before. Two days later, on August 30, 
Bloom was put into the 12 position in Machine Tabulation 
to which appellant had been detailed and then separated. 
‘All of this happened within a three-months’ period in 1953. 
The net result of the ‘‘Reduction in Force’’ was that Bloom 
was in and appellant was out. Reduction in force proce- 
dures may not be used for this purpose and the action was, 
therefore, illegal unless Bloom had been exercising reem- 
ployment rights. 


b. Census arbitrarily hired Bloom when they were not 
obligated to do so to the detriment of appellant. Bloom’s 
return to Census was an outright hiring. It was not an 
exercise of reemployment rights since he had no reemploy- 
ment rights. Bloom admitted this in his deposition (J.A. 
20). 


' Jf Census had granted Bloom reemployment rights in 
1951, the notification of personnel action separating him 
from Census would have so indicated by means of the Civil 
Service or other authority used (Item 7) and by a specific 
notation to that effect in Item 21 (Remarks) (J.A. 69). 
Census was required to do so by Federal Personnel Manual 
R1-30.02 and Part 8, Section 8.203 of the Civil Service Reg- 
ulations in effect at the time. The form shows that Census 
made no such notation in the Notification (J.A. 69). 


The Notification of Personnel Action by which NPA 
‘added Bloom to their staff used as legal authority for the 
action a Civil Service Regulation (8.108(a)) which indi- 
cated that reemployment rights had neither been granted 
nor intended. 
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The Notification of Personnel action by which Bloom was 
hired by Census on May 22, 1953 (8.108(a)(1)) indicated 
that he was not rehired as a result of exercising reemploy- 
ment rights. Had he been doing so, the nature of the action 
would have had to have been ‘‘restoration.’’ The legal au- 
thority used, 8.108(a)(1), of the Civil Service Commission 
Regulations, specifically excludes reemployment rights. 


Further indication of Bloom’s absolute separation from 
Census in November of 1951 is the fact that on his return 
to Census May 22, 1953, he was required to execute a new 
oath of office, which document is necessary only for actions 
considered to be ‘‘accessions’’ or additions to the staff. 


The use of proper and appropriate natures of action, 
Civil Service or other legal authority and prescribed re- 
marks are mandatory upon all agencies and deviation is not 
permissible. It must be presumed that NPA and Census 
knew this and used proper and appropriate natures of ac- 
tions and prescribed remarks. 


Bloom’s return to Census was an outright hiring while a 
Reduction in Force was in process. 


2. The Purpose of the Action Was to Eliminate Appellant and 
Put Bloom in His Job Rather Than to Reduce Personnel. 


a. The real purpose of the action was disclosed by the 
Director of Personnel of the Department of Commerce. 
When appellant appealed to the Secretary of Commerce to 
review his case and undo the wrong done him, the Person- 
nel Director of the Department of Commerce wrote appel- 
lant that ‘‘after reviewing the facts, I am convinced that 
the actions taken by the Bureau of the Census were in the 
best interest of the Federal Service’’ (J.A. 73). 


The term ‘‘Reduction in Forcee’’ does not apply to ter- 
mination of temporary appointments, retirement of em- 
ployees, or separations for cause and other actions pro- 
posed for reasons which promote the efficiency of the service 
(Federal Personnel Manual Z1-285). 
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b. Appellant was denied due process. Since the separa- 
tion was not the result of a bona fide reduction in force 
action but was intended ‘‘in the best interest of the Federal 
Service’’, appellant was entitled to the benefits of 5 U.S.C.A. 
652. This Statute provides for charges, notice, and answer 
—none of which was accorded appellant. 


I. APPELLANT IS NOT CHARGEABLE WITH LACHES. 
1. Elements of Laches. 


This Court has said: 


In suits for reinstatement in government employment 
as in equitable actions generally, laches has two ele- 
ments, (1) unreasonable delay in prosecuting a claim 
and (2) resulting prejudice. Gurley v. Wilson, 99 US. 
App. D.C. 336, 239 F. 2d 957; Duncan v. Summerfield, 
No. 13867, Decided December 31, 1957. 


2. There Was No Unreasonable Delay. 


Appellant had two routes of appeal open to him: to the 
Civil Service Commission and to the Secretary of Com- 
merce. Hither could have ordered him reinstated. He pur- 
sued the Commission route first, filing his appeal on July 
10, 1953. Each step in the appeal to the Commission was 
proper and each recipient had it within its discretionary 
power to grant the consideration requested. Appellant had 
not exhausted the Commission route until February 2, 1955 
and received no relief. 


Appellant then filed an appeal with the Secretary of 
Commerce on August 5, 1955 for a determination of his 
‘right to reinstatement. The Secretary had it within his 
power to reinstate appellant (Federal Personnel Manual 
Chapter E2). The case was reviewed on its merits by the 
‘Director of Personnel of the Department of Commerce for 
the Secretary, following which reinstatement was denied 
on August 15, 1955. Appellant thus strove to exhaust all 
administrative remedies available to him before he filed his 
suit. He should not be charged with laches for having done 
so. He filed his suit on Oetober 24, 1955. 
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3. There Would be No Prejudice. 


The defendants in their answer pleaded no facts to con- 
stitute prejudice and filed no affidavits as to facts constitut- 
ing prejudice. The Trial Court made no findings of fact. 
There is nothing in the record to support a claim of preju- 
dice. Gurley v. Wilson, and Duncan v. Summerfield, supra. 


Ill. CONCLUSION. 

Since Bloom had no reemployment rights at Census, they 
were not obligated to hire him. His outright hiring during 
a reduction in force program was improper. His replace- 
ment of appellant did not effect a reduction in personnel. 
The reduction in force action on appellant was therefore 
improper, violated Civil Service Rules and Regulations, and 
was illegal. Appellant did not sleep on his rights, since the 
delay was not unreasonable and there is no discernible 
prejudice. Appellant was entitled to summary judgment of 
reinstatement and the Court should reverse the court below 
and order appellant reinstated. 


Respectfully submitted, 


Byron S. Scorr 
Attorney for Appellant 
517 Wyatt Building 
Washington 5, D. C. 
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Filed Oct. 24, 1955 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


C. A. No. 4700-’55 


Joun C. Rirrer, 5505-16th Street, N. W., Washington, D. C., 
Plaintiff 


Vv. 


Hon. Srxcuarr WEEKS, Secretary of Commerce, U. S. De- 
partment of Commerce, 14th and Constitution Avenue, 
N. W., Washington, D. C. 


Pamir Younec, Georce M. Moors, Freperick J. Lawton, 
As Members of the U.S. Civil Service Commission, 7th 
and F Streets, N. W., Washington, D. C. 


Heten D. Atmon O’Keerer, Chief, Personnel Division, 
Bureau of the Census, 3613 O Street, N.W., Washing- 
ton, D. C. 


CarLton Hayrwarp, Director of Personnel, U.S. Department 
of Commerce, 14th and Constitution Avenue, N.W., 
Washington, D. C., Defendants 


Complaint for Declaratory Judgment and for Order Restoring 
Plaintiff to Position 


1. Jurisdiction is based upon Section 306, Title 11, D. C. 
Code, 1951 Edition. 


_ 2. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia, and sues in his own 
right. 


2 3. The defendant, Sinclair Weeks, is sued in his 

capacity as Secretary of Commerce; the defendants, 
Philip Young, George M. Moore, and Frederick J. Lawton, 
are sued as Members of the Civil Service Commission; the 
defendant Helen D. Almon O’Keefe is sued as Chief, Per- 
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sonnel Division, U. S. Bureau of the Census; and defendant 
Carlton Hayward is sued as Director of Personnel for the 
U.S. Department of Commerce. 


4, Plaintiff was a permanent status Civil Service em- 
ployee, having been brought into the competitive service 
by selection from the Civil Service Register after having 
passed a competitive examination in 1939; and as the 
further result of having served a 12 month probationary 
period as an Inspector with the Wage and Hour Division 
of the U.S. Department of Labor in which agency the plain- 
tiff was an employee from December 15, 1939 to February 
15, 1942. 


5. Plaintiff officially encumbered the position of Assistant 
Administrative Officer, GS-11, Retention Sub-group 1B, 
in the Machine Tabulation Division, U.S. Bureau of the 
Census, Department of Commerce, until he was placed on 
involuntary annual leave as of C.0.B. July 31, 1953, pending 
termination of his services as the result of reduction in force 
effective at the expiration of his accrued anual leave, 
however, at the time of the adverse actions complained 
against, and for a period approximating 14 months prior 
thereto, plaintiff had been ‘‘detailed’’ in an ‘“‘acting’’ 
capacity to, and had performed the duties of, the position 
of Administrative Officer for the Machine Tabulation Divi- 
sion which position was classified one grade higher at 
GS-12. 


6. Effective September 26, 1953, plaintiff’s services were 
terminated as the result of reduction in force and this 
action terminated an employee who had earned a ‘‘Perma- 
nent Civil Service Status’’; a ‘‘Career Employee’’ designa- 
tion; and whose Service Computation date is February 25, 
1940. 


3 7. At the time of his separation, plaintiff was re- 

ceiving pay at the rate of $6,540 per annum; he had 
accumulated annual leave to include a period beginning 
August 1 and ending September 26, 1953. 
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8. Plaintiff alleges that the reduction in force action as 
‘applied to him was arbitrary and capricious; that proced- 
ural error was committed ; that there were misconstructions 
of the governing laws including substantial departures from 
applicable procedure; that the action was discriminatory 
and fraudulent. 


9. Plaintiff excepted to the reduction in force action 
taken against him and he has exhausted his administrative 
remedies as is indicated by the following record of appeals 
to the Civil Service Commission and the Department of 
Commerce and the decisions thereon: 


(a) First appeal filed July 10, 1953, with the Reduction 
in Force Unit of the Civil Service Commission. This 
appeal was denied on September 22, 1953. 


(b) Appeal filed with the Board of Appeals and Review 
of the Civil Service Commission on October 21, 1953. Denied 
August 20, 1954. 


(c) Appeal for reconsideration and personal hearing 
filed on September 15, 1954, with the Board of Appeals and 
Review. This was denied on October 6, 1954. 


(d) Appeal for personal hearing before Commissioners 
of the Civil Service Commission was filed on October 13, 
1954, and denied November 5, 1954, by letter signed John 
- B. Blann, Board of Appeals and Review. 


(e) Appeal direct to the Commissioners of the Civil 
Service Commission filed November 16, 1954. Denied Feb- 
ruary 2, 1955, by communication received from Philip 
Young, Chairman of the Commission. 


4 (f) Appeal to Hon. Sinclair Weeks, Secretary of 

Commerce, filed August 5, 1955. This was denied 
August 9, 1955. 

10. Because of the unwarranted delay occasioned by the 


Board of Appeals and Review in acting on the appeal filed 
by plaintiff, which appeal was filed on October 21, 1953, and 


x 2. ee ee: Cees ee | 
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denied on August 20, 1954, plaintiff lost his right to apply 
for Disability Retirement which the rules and regulations 
of the Civil Service Commission state must be done within 
six months from the time an employee is off the rolls. 
Plaintiff is advised that this six months’ period is not stayed 
because of the filing of an appeal. 


11. Plaintiff alleges that his efficiency was never in ques- 
tion and that his Performance Ratings were never below 
satisfactory. 


12. Plaintiff claims that the following errors were made 
in terminating his services: 


(a) The Bureau of the Census was going through a 
major reduction in force and was not required by any 
mandatory provision of the laws or regulations to hire or 
otherwise restore any employee, especially if such an action 
would have either the direct or indirect effect of separating 
plaintiff from his position. 


(b) Notwithstanding the weight of applicable procedure 
prevailing against such actions, the officials of the Bureau 
of the Census rehired a former employee by the name of 
Henry A. Bloom; the said Henry A. Bloom at that time 
being the identical personnel counterpart of the plaintiff; 
and simultaneously (within a seven day period) served 
formal notice upon the plaintiff that his (the plaintiff’s) 
services were to be terminated as the result of a reduction 
in force action. 


(c) That in restoring Bloom, the officials of the Bureau 

of the Census acted with favoritism, discrimination, 

hy) and fraud and were fully cognizant of the fact that 

they were illegally separating plaintiff from his posi- 

tion and illegally replacing plaintiff with the aforesaid 
Henry A. Bloom. 


(d) That in using the reduction in force process to sep- 
arate plaintiff from his position, the officials of the Bureau 
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of the Census were fully cognizant of the fraud and illegal- 
ity of their actions inasmuch as Section 20.2 (a) of the 
Regulations (Z-1285, Federal Personnel Manual) clearly 
defines and explains ‘‘Reduction in Force’’ and, even more 
clearly, specifically excludes ‘‘ * * * Actions PRoPosEp For 
Sucu Reasons as Witt Promote THE EFFICIENCY OF THE 
Srrvice.’’? (Capitalization supplied) 


(e) The officials of the Bureau of the Census knew and 
were fully aware of the fact that Mr. Bloom had been 
-Separatep from, and removed from the rolls of the Bureau 
of the Census in November of 1951 for transfer to the 
National Production Authority; said Separation Acrion 
being clearly identified in the formal transfer documents 
pertaining to Mr. Bloom as well as the type of personnel 
action being meticulously described in Section R-1 of the 
Federal Personnel Manual. 


(f) In May of 1953, the said officials of the Bureau of 
the Census erroneously, discriminatorily, fraudulently, and 
illegally returned Mr. Bloom to the payrolls of the Bureau 
of the Census by utilizing a Cuance Action, specifically 
identified as a REASSIGNMENT AND CHANGE OF HEADQUARTERS, 
- when those same officials well knew that an accession action, 
(appointment) was the only action they could legally take 
to return an employee to the rolls of the Bureau of the 
Census after a separation action such as was used to 
transfer Bloom to the National Production Authority. 


6 (g) That in acting with favoritism, discrimination, 

fraud, and illegality in returning Mr. Bloom to the 
rolls of the Bureau of the Census and retaining him thereon 
so that his services could be utilized in replacement of those 
of the plaintiff, the said officials of the Bureau of the Census 
knowingly, and with intent to do so, violated those extremely 
complex regulations of the Civil Service Commission on 
the subject of reduction in force inasmuch as these same 
officials made a determination to retain not less than one 





individual employee (Mr. Henry Bloom) over another 
identical employee (the plaintiff). 


(h) The officials of the Bureau of the Census have arbi- 
trarily and illegally refused to allow plaintiff to see the 
registers and records in accordance with the Rules and 
Regulations of the Civil Service Commission. 


(i) The officials of the Civil Service Commission, at every 
level of administrative review, have been derelict in their 
duties by persistently failing, and refusing, to provide 
plaintiff access to registers and records having a bearing 
on the adverse actions affecting him; that this negligence 
was in violation of Section 20.4 (d) (3) of the Federal 
Personnel Manual, Part 20, dealing with the subject of 
Retention Preference Regulations for Use m Reduction in 
Force; that these same officials have persisted in denying 
plaintiff’s petitions on the grounds of ‘‘No Violations’’ 
despite violation and disregard of the regulations on their 
own part and despite the incongruous fact that their ad- 
verse decision of August 20, 1954, revealed the existence 
of a major procedural error complained against by the 
plaintiff; that these same officials knowingly concurred in 
and sustained a fraudulent reduction in force action that 
was, itself, in violation of Part 20 Section 20.2 (a) of the 
Retention Preference Regulations for Use in Reduction mn 
Force. 


(j) The officials in the Department of Commerce, to whose 
attention this matter was formally directed by the 

‘ij plaintiff, were derelict in their duties by declining 
to undertake, or initiate, any further hearings or 
investigations of the plaintiff’s case or to rescind the actions 
which were taken; that these same officials knowingly con- 
curred in and sustained a series of illegal and fraudulent 
actions and further attempted to excuse the fraud and 
illegality of these same actions on the grounds that ‘‘ * * * 
the actions taken by the Bureau of the Census were in the 
best interest of the Federal service.’’ (emphasis supplied) ; 
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that the excuse offered is, in and as of itself, a violation 
of law which holds that, ‘‘There is no excuse for fraud.’’ 
as well as being a violation of Section 20.2 (a), Part 20 
of the Retention Preference Regulations for Use in Reduc- 
tion in Force. 


_(k) The officials of the Bureau of the Census capitalized 
upon a bureau-wide reduction in force resulting from a 
drastic decrease in bugetary appropriation to effect two 
concurrent, but diametrically opposite, results; the first 
concerned the re-employment of Mr. Henry A. Bloom who 
had received formal notice from the National Production 
Authority that that agency intended to terminate his serv- 
ices as the result of reduction in force within its own 
agency ; the second desired result was to remove the plain- 
tiff from the rolls by reduction in force (the most conven- 
ient means possible under the circumstances) and replace 
him with Mr. Bloom who, at that time, was the identical 
personnel counterpart of the plaintiff; the entire series of 
actions as they affected Mr. Bloom advantageously and the 
plaintiff disadvantageously were contrary to, and in flagrant 
contravention of, the letter as well as of the administrative 
intent of the regulations and laws bearing upon the matter. 


(1) Since plaintiff’s termination by reduction in force 
action has never been recalled by the Bureau of the Census 
and offered a job at any grade despite his prior rights to 
such offer; despite the further fact that the Bureau of the 

Census hired extensively, locally as well as nationally, 
8 for the Agricultural Census and the Industrial 
Census. 


(m) That for a period approximating 14 months prior to 
_the termination of his services as the result of a reduction 
in force action, plaintiff was ‘‘detailed’’ to fulfill and dis- 
charge the duties of a GS-12 position, one grade higher than 
his own; that the plaintiff was permitted to continue this 
‘‘detail’’ for a period in excess of 120 days which was in 
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violation of Regulations expressly prohibiting such exploi- 
tation of an employee. 


(n) That if plaintiff was the possessor or exhibitor of 
personal characteristics, habits, or mannerisms that were 
distracting, disturbing, or otherwise offensive to the offi- 
cials of the Bureau of the Census, or to other employees 
thereof, legal methods and procedures for the removal of 
the plaintiff were available and these methods and proced- 
ures, in direct and complete contrast to those discrimina- 
tory, fraudulent, and illegal methods actually used, provided 
protection to the plaintiff as well as some security. (Sec- 
tion R5-38 Procedure—Federal Personnel Manual). 


(o) That in resorting to illegal and fraudulent methods 
and devices, the officials of the Bureau of the Census not 
only effected the removal of the plaintiff from the rolls of 
the Bureau of the Census they jeopardized, if not in fact 
terminate plaintiff’s entire Federal career; events subse- 
quent to plaintiff’s termination by reduction in force but 
directly connected to it and resulting from it have intro- 
duced elements that may strongly militate against, if not 
preclude, any voluntary resumption by the plaintiff of his 
Federal career in those positions for which his education, 
training and experience otherwise qualify him. 

(p) That the defendants were so concerned and 
9 preoccupied with the unjustified and unwarranted 
removal of the plaintiff by resort to the reduction in 
force processes that they failed to protect the major rights 
of the plaintiff by formally recommending his retirement 
for physical disability if they believed his physical condi- 
tion so warranted; that this disregard for the rights and 
welfare of the plaintiff was conclusively evidenced despite 
the fact the laws, rules, and regulations concerning Federal 
employees provide for such a recommendation and pro- 
tective action on the part of the employing agency. 


(q) Plaintiff was the only GS-11 ‘‘Housekeeper’’ type 
of Administrative Officer whose services were terminated 
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as the result of a reduction in force action, and whose ter- 
mination left a Division within the Bureau of the Census 
without the services of that type of Administrative Officer; 
this inconvenience to the Machine Tabulation Division was 
quickly overcome by the ‘‘detail’’ of Mr. Henry A. Bloom, 
plaintiff’s identical personnel counterpart, to the GS-12 
vacancy within the Machine Tabulation Division; the matter 
of a ‘‘housekeeper’’ type of Administrative Officer for the 
‘Machine Tabulation Division was finally resolved by pro- 
moting Mr. Henry A. Bloom to the GS-12 Chief of the 
Division Management Section (Administrative Officer) posi- 
tion effective August 30, 1953; that this was the ultimate 
objective sought by the officials of the Bureau of the Census; 
that these same officials knowingly and with intent to do 
$0, resorted to arbitrary, discriminatory, illegal, and fraud- 
ulent means, methods, procedures, and actions in order to 
accomplish that objective. 


(r) The officials of the Bureau of the Census acted erro- 
neously in separating plaintiff and replacing him with Mr. 
Bloom, for the reason that Bloom was employed by the 
National Production Authority at Ottawa, Canada (a post 
of duty outside the territorial limits of the United States) 
providing him with salary differentials to supplement 
10 the base salary of his GS-11 position) while plaintiff 
was employed in Washington, D. C. (at F.0.B. No. 
3 in Suitland, Maryland, to be exact); and the nature of 
his transfer under rules and regulations of the Civil 
Service Commission did not require that Bloom be restored 
to the Bureau of the Census. 


(s) The officials of the Bureau of the Census further 
erred because they used an Inter-agency Action restoring 
Mr. Bloom for the purpose of removing, and later replacing 
the plaintiff ; the Rules and Regulations specifically required 
that an Accession (Intra-agency) Acrion was the only 
legal action that could be used under the conditions and cir- 
cumstances prevailing, and in effect, at that particular time. 
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13. Plaintiff claims that the action of the Bureau of 
the Census, in terminating his services as the result of a 
reduction in force, was contrary to law and the Regulations 
as provided; that he is entitled to reinstatement in the 
position from which he was separated or one of like senior- 
ity, status, and pay with reemployment rights in the 
Department of Commerce; and that he is entitled to back 
pay from July 31, 1953, to the time of such reinstatement, 
which as of the day of the filing of this petition amounts 
to $15,290.84, less $6,525.46 earned by him during the time 
of his separation from Federal service. 


WHEREFORE, the premises considered plaintiff prays: 


1. That this Honorable Court grant plaintiff a declara- 
tory judgment and order restoring plaintiff to the position 
from which he was separated or one of like seniority, status, 
and pay with reemployment rights in the Department of 
Commerce; and also restore to him the right to apply for 
Disability Retirement. 


2. Judgment for back pay from July 31, 1953 to the time 
of reinstatement, less amount earned by plaintiff 
11 during time of separation from Federal service. 


3. And for such other and further relief as the Court 
deems right and proper. 


Joun C. Rirrer 
John C. Ritter, Plaintiff 


Joun F. Hiiyarp 
John F. Hillyard 
Attorney for Plaintiff 
815 -15th Street, N. W. 
Washington, D. C. 
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Filed Dec. 23, 1955 
Answer 
Fist DErense 
- The complaint fails to state a claim upon which relief 
may be granted. 
Seconp DEFENSE 


Answering the numbered paragraphs of the complaint 
specifically, the defendants aver as follows: 


1. Defendants are not required to answer the allegations 
contained in paragraph 1. 


2,3 and 4. Admitted. 


5. Admitted, except that defendants deny that plaintiff 
was ever officially detailed to or performed all the duties 
of the position of Administrative Officer for the Machine 
Tabulation Division, GS-12. 


6 and 7. Admitted. 


8. The allegations contained in paragraph 8 are conclu- 
‘sions which require no answer, but insofar as an answer is 
required they are denied. 


9. Admitted. 


10. Defendants are without knowledge or information 
sufficient to form a belief as to plaintiff’s right to apply for 
‘disability retirement, and deny that if such right existed it 
was lost because of any unwanted delay on the part of 
defendants. 


11. Insofar as the allegations contained in paragraph 11 
are material, they are admitted. 
12(a). Denied. 


13 (b). Denied Defendants aver that Henry A. 
Bloom was restored to the rolls of the Bureau of 
the Census by reassignment and change of headquarters. 
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(c). Denied. 


(d). Denied, except that defendants admit that the reduc- 
tion in force regulations contain the language quoted. 


(e). Denied and defendants aver that Henry A. Bloom 
was removed from the active rolls of the Bureau of the 
Census in an administrative action and was given a “‘re- 
assignment and transfer—indefinite’’ to the National Pro- 
duction Authority, anothr primary organizational unit in 
the Department of Commerce. 


(f) Denied, except that defendants admit that Henry A. 


Bloom was reassigned and returned to the rolls of the 
Bureau of the Census. 


(¢). Denied. 

(h). Denied. 

(i). Denied. 

(j). Denied. 

(k). Denied. 

(1). Defendants admit that plaintiff has not been re- 
called by the Bureau of the Census and offered a job since 
his termination but aver that plaintiff’s name was retained 
on the reemployment priority list for one year after the 
date of his separation. Defendants further aver that dur- 
ing that year no appointments were made in the grade and 


at the salary acceptable to plaintiff for which he was 
qualified. 


(m). Defendants deny that plaintiff was ever officially 
detailed to a GS-12 position. 

(n). The allegations contained in subparagraph (n) are 
conclusions which require no answer. 


(o). Defendants deny that plaintiff’s reduction in force 
was the result of any illegal or fraudulent methods or de- 
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vices. Defendants are without knowledge or information 
sufficient to form a. belief as to the truth of the remaining 
allegations of subparagraph (0). 


14 (p). Defendants are without knowledge or infor- 

mation sufficient to form a belief as to plaintiff’s 
right to retirement for physical disability. The remain- 
ing allegations of subparagraph (p) are denied. 


(q). Defendants admit that palintiff was the only GS-11 
Administrative Officer terminated as the result of a reduc- 
tion in force. Defendants deny that Mr. Henry A. Bloom 
was detailed to the GS-12 Administrative Officer position 
in the Machine Tabulating Divison and aver that he en- 
tered on duty in that position on the effective date of his 


‘promotion thereto. The remaining alleagtions in subpara- 


graph (q) are denied. 
(r). Denied. 
(s). Denied. 


13. The allegations contained in paragraph 13 are con- 
clusions which require no answer, but insofar as an an- 
swer is required they are denied. 


Tump DEFENSE 


Plaintiff’s reduction in force was in all respects legal 
and proper, in accordance with statute and Civil Service 
rules and regulations. 
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FovrtH DErense 





This court is without jurisdiction to award back pay. 


WHererore defendants demand judgment together with 
the costs of this action. 


Leo A. Rover 
Leo A. Rover 
United States Attorney 


Oniver GascH 
Oliver Gasch 
Assistant 
United States Attorney 


Frank H. SrRicKLer 
Frank H. Strickler - 
Assistant 
United States Attorney 


CaTHERINE B. Ketty 
Catherine B. Kelly 
Assistant 
United States Attorney 
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16 Filed Sept. 28, 1956 
Motion to Amend Answer 


Come now the defendants by their attorney, the United 
‘States Attorney, and move this honorable Court for leave 
to amend the answer herein to add the following: 


‘*Fifth Defense: 
The complaint is barred by laches.”’’ 


Ouiver GascH 
Oliver Gasch 
United States Attorney 


Epwarp P. TRoxELL 
Edward P. Troxell, Principal 
Assistant United States Attorney 


KE. Riwey Casey 
KE. Riley Casey 
Assistant United States Attorney 


CaTHERINE B. Ketty 
Catherine B. Kelly 
Assistant United States Attorney 





18 Filed Oct. 18, 1956 
Order 


Upon consideration of defendants’ motion to amend 
answer filed herein, plaintiff’s objection thereto, and oral 
argument thereon in open court, it is this 18th day of 
October, 1956, 

OrpreRED that defendants’ motion to amend answer be 
and the same is hereby granted. 


Bugrnira SHELTON MatTrHEWS 
Judge 





¢ 


v 
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19 Excerpts from Deposition of Henry A. Bloom 
22 Direct Examination 
By Mr. Hillyard: 


Q. Mr. Bloom, will you state your full name? A. Henry 
A. Bloom. 

Q. And your present address? A. 4025 Jones Bridge 
Road, Chevy Chase, Maryland. 

Q. Where are you presently employed? <A. In the Bu- 
reau of the Census. 

Q. And what is your present title? A. Administrative 
officer. 

Q. And your grade? A. GS-12. 

Q. And salary? A. $8,000. 

Q. What division and section are you now employed in? 
A. In the Machine Tabulation Division, Division Manage- 
ment Section. 

Q. How long have you occupied your present position? 
A. Since August 30, I think is the date, August 30, 

1953. 
23 Q. Prior to this position where were you employed? 
A. In the Agriculture Division of the Bureau of the 
Census. 

Q. And what section? A. Division Management Section. 

Q. And what was your title in that position? A. I was 
Administrative Officer. 

Q. And what was your grade? A. GS-11. 

Q. And your salary in that position? A. I am sorry, I 
ean’t recall what the salary was. We can look at the 
record if you like. 

Q. Would you do that, please. A. $6,540 per year. 


24 Q. Were you familiar with an RIF occurring in 
the Bureau of the Census about that date? A. Was 
that June, you say? 
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Q. Yes, about June 1, 1953. A. I am not too sure. I 
know there were RIF’s going on during the summer. 

Q. Of 1953? A. Of 1953. 

Q. Now, what was your retention category at that time? 
A. 1-B. 

Q. Referring to the same date, about June 1, 1953, how 
long had you been in the Administrative Officer, GS-11, 
position? A. Since I first went into that position. I began 
as a GS-11 Administrative Officer in 1948 or 1949. 

Q. Well, to clarify things, after the 1949— A. 1948. 

Q. After the 1948 date you referred to, you left the 
Bureau of the Census. A. That is right. 

Q. And then you came back? A. That is right. 

Q. And you came back toa GS-11? A. That is right. 

Q. Now, my question is, as of June Ist how long 
25 had you resumed that position? A. I think it was 
May 22, 1953. 

Q. Prior to June 1, 1953—strike that, please. Prior to 
May 22, 1953, where were you employed? A. I was em- 
- ployed in the National Production Authority. 

Q. And what was your title? A. Material Controls 
Accountant. 

Q. And your grade? A. GS-11. 

Q. And your salary? <A. $6,540. 

Q. Now, how long had you been in that position? A. 
Since November 1951. Do you want the date? 

Q. Yes. A. November 13, 1951. 

Q. You left that position, didn’t you, in the National 
Production Authority? A. Yes. 

Q. What was your reason for leaving it? A. A reduc- 
tion in force. 

Q. Now, for the RIF purposes, what was your retention 
category in that position? A. 1-B. 

Q. Now, I believe in answer to a question previously 

asked, you stated you had knowledge that there was 
26 a RIF occurring in the summer of 1953. Now, my 
question is, knowing that, what prompted you to 
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accept the position in Census when you didn’t know what 
your chances of survival in RIF at Census would be? 
Mrs. Kelly: I object to that question. 


By Mr. Hillyard: 


Q. Okey, go ahead. A. The Census Bureau I consider 
my home agency. I began there in 1940, and when I left 
for this defense job, I assumed I would return to my same 
agency, which I did. I returned to my same job which I 
had left to go to the NPA. The question of security, I 
can’t remember how you phrase your question, didn’t 
arise in this. 

Q. Do you mean by your answer then that once you 
went back to Census you would not be subject to any RIF? 
A. No, I take my chances in any RIF according to my 
standing in the Bureau. The Bureau of the Census goes 
through many RIF’s. It has ups and downs, peaks and 
valleys, according to the temporary censuses that come in 
every five years, every ten years, and all employees take 
their chances on that. 

Q. When you came back to Census then on May 22, 1953, 
were you promised protection by anyone? A. No, sir. 

Q. Were you promised a Grade 12 by anyone? A. 

No, sir. 
27 Q. Prior to your accepting the position with the 
NPA will you state for the record where you were 
employed? <A. Prior to my acceptance? 

Q. Going with the NPA in November of 1951? A. I was 
employed in the Agriculture Division of the Census Bureau. 

Q. What was your title? A. Administrative Officer, 
GS-11. 

Q. What was your salary? A. $6,540. 

Q. What section were you in? A. Division Management 
Section. 

Q. And that is the position that you left to go to NPA? 
A. That is right. 

Q. Was that the same position that you returned to 
from NPA in May of 1953? A. That is right. 
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Q. Now, was this position with the NPA directly con- 
nected with the war effort? A. Yes, it was. 


28 Q. Now, Mr. Bloom, when you left Census to go 
with NPA did you apply for reemployment rights? 

A. No, I did not. 

Q. Do you know whether or not NPA applied for those 
rights for you? A. I don’t know that they did. 

Q. Were they authorized to do so under the regulations? 
A. That I don’t know. 

Q. Were reemployment rights ever granted you? A. 
You mean as an official document type of thing? 

Q. Yes. A. No, they were not. 


39 Q. Now, before you left Canada, did you have any 
assurance of getting a job back at the Census? A. 

I would say no. 

_ Q. When was the first time that you became familiar 
with the fact that you could get a job back at the Census 
Bureau? A. When I returned to Washington and I paid 
a personal call at the Census Bureau, said I was available 
for duty on or after a certain date and could I come back, 
that is about it. 

Q. Who did you speak to on that occasion? A. I spoke 
to Miss Almon, I spoke to Mr. Hurley, and I believe that 
is all, 

Q. And what if any answer did they give you? 
40 A. Yes, that the job I had vacated had never been 
filled and they would like to have me back. 

Q. Now, what discussions, if any, did you have with a 
Mr. Merkin on the subject of the position to which you 
would be returned to the Bureau of the Census? A. I don’t 
recall having had any with him. 

Q. Do you know Mr. Merkin? A. Yes, when I reported 
to the Machine Tabulation Division he was my superior. 

Q. Now, when you say reported, you mean in May of— 
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A. No, I mean on August 30, 1953, when I was promoted 
from the Agriculture Division position to the Machine 
Tabulation Division position. 

Q. Now, you reported to him on that date? A. That 
is right. 

Q. And had you spoken to him before that date? A. Oh, 
I am sure I had. I have spoken to Mr. Merkin for years. 
We have worked together for years. 

Q. Did you have any discussions with him about your 
getting the GS-11 position back? A. No. 

Q. Did you have any discussions with him about getting 
the GS-12? A. Yes, I asked for the job that was open. 

I asked for it. 
41 Q. Now, was the position that you left to go to 
NPA carried on the records as a vacancy while 
you were gone? A. Yes. 

Q. Now, who performed those duties while you were 
away, if you know? A. I don’t believe it was filled until 
some time after I had left to go to Canada. It was filled 
some time in 1952, I am not sure when, by an assistant. 
The job wasn’t filled, but an assistant was brought in to 
fill the assistant’s job, which was vacant at the time I left. 

Q. Would that be a Mr. Finley? A. That is right. 

Q. Would his grade be a GS-9? A. GS-9, Administrative 
Assistant, I believe is the title. 

) Q. Then he performed those duties while you were away 
- as far as you know? A. That is right. 


42 Q. Did you become familiar with the fact that 

Census was preparing RIF notices that were dated 
June ist and distributed on May 29th? A. I know that 
there was a lot of talk about reductions in force in the 
summer of 1953. That was based on the fact that the 
appropriations for the manufacturers’ census were in the 
air and as I recall a number of RIF notices were given and 

recalled and given and recalled until finally some 
43 time in the fall, I don’t remember when, the appro- 
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priations for the manufacturers’ census were not forth- 
coming and reductions took hold at that time. 


47 Q. Now, during the time that you were absent in 

Canada, Mr. Finley, did he perform the administra- 
tive duties during the period of your absence? A. Yes, I 
believe that the duties themselves were sort of redistributed 
between the chief of the division and the administrative 
assistant. 

Q. Now, after you were promoted to the GS-12 position, 
did Mr. Finley continue to perform those administrative 
duties in that section where you had been? A. Yes. 

Q. So that when you left to go to NPA in 1951 and stayed 
with that agency until your position up there was caught 
in the RIF and then returned in 1953, is it correct to say 
‘that you returned to exactly the same position which you 
left? A. That is right. 

Q. And that position had never been filled by anyone 
during your absence? A. No. 

Q. How long did you occupy that GS-11 position after 
you returned to Census in May of 1953? A. From May 
22, 1953 to August 30th or August 29, 1953. 

_ Q. Now, where was your desk located during that time? 

A. In the same office where it had been. 

_ Q. Where was that; would you describe it for us, please? 
Mrs. Kelly: I object to it as being immaterial. 

48 The Witness: The room number was 2063. 


By Mr. Hillyard: 


Q. In what building? A. In Federal Office Building No. 
3, Suitland, Maryland. 
 Q. And did you occupy that desk from’ May 22nd until 
- August 30th? <A. Yes, August 29th. ~< 
Q. And did you work there? A. Yes. 
Q. Consistently during that period? A. Yes. 
Q. During that period of time just referred to did you 
work at the Machine Tabulation Division? <A. No. 
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Q. Well, you did go into that division during that period, 
though, didn’t you? A. I probably did. 

Q. For what purpose did you go there? A. I can’t recall. 

Q. Well, did you change your desk and move into the 
Division Management Section between the 1st of August 
and the 30th of August? 

Mrs. Kelly: Objection. 

The Witness: No, I did not. I reported to Machine 
Tabulation Division for duty for the first time on August 

30, 1953. 
49 Q. And during this period then from May 22nd 
until August 30th, you did the same duties that you 
did before you went to Canada? A. That is right. 

Q. Was Mr. Finley one of your assistants at that time? 
A. That is right. 

Q. Did you immediately take over your duties upon Mr. 
Ritter’s being placed on involuntary leave pending separa- 
tion by RIF? A. When I reported to Machine Tabulation 
Division, Mr. Ritter was not there. I did not know at that 
time the circumstances of his leaving, and that is all. He 
never returned to duty there while I was there. 

Q. Now, what position is Mr. Finley now in, do you know? 
A. Mr. Finley is now Administrative Officer. He has since 
been promoted to the GS-11 in the Agriculture Division. 

Q. When you went to NPA what additional income did 
that position give you over the position that you had had 
with Census? A. Over the base salary, do you mean? 

Q. Yes. A. The salary was the same as that which I 
had when I left the Census Bureau. In addition to that, 
NPA paid up to two thousand dollars of my quarters ex- 
penses, payable on my furnishing monthly expense 
vouchers. 

a ® *w. * s * = ° * * 
50 Q. I would like to ask this question once more: 

If you were in the Machine Tabulation Section in 
the Division Management Section prior to August 30, 1953, 
what was your purpose in being there? A. I don’t recall 
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what the purpose might have been. I will say this, that 
the Machine Tabulation Division is a service division, 
serving all, what we call subject matter divisions. They 
perform services for the Agriculture Division as well as 
for others. I may have had business to do with someone 
up there in respect to their work for our division. I 
51 may also have been inquiring about the possibility 
of being promoted into the position. I just don’t 
remember what it may have been. I did not go up there 
on official duties until the 30th. 
Q. Did you or did you not have a desk there before Au- 
gust 30th? A. No, I did not, absolutely did not. 
Q. No records of the Census Bureau indicate you as 
being there? A. I am sure they can’t. 


53 Q. Mr. Bloom, referring once more to the period, 
May 22nd to August 30, 1953, did you or did you not 
have any employees who worked under you or under your 
direction, which employees were located in the Division 
Management Section of the MTD? A. This is before 
August 30th? 
- Q. During the period May 22nd and August 30th. A. 
There was none. 
Q. You had no employees there that took any instruc- 
tions or directions from you? A. No, sir. 
Q. You aren’t a veteran, are you, Mr. Bloom? A. No, 
I am not a veteran. 
_ Q. Have you become acquainted with the fact that Mr. 
Ritter is not a veteran also? A. I guess I knew that. 
Q. So not being veterans, does that put both of you in 
Category 1-B? A. That is right. 
Q. And as of June 1, 1953, how many full years of 
54 — experience did you have in the Government, approxi- 
mately? A. I had 13 and a half approximately. 
Q. And did it come to your knowledge that Mr. Ritter 
had the exact time of service within a few days? A. No, 
I didn’t know what he had. 


dyes 
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Q. Have you become acquainted with that fact? A. I 
have become acquainted with it since then. 

Q. How much more service do you have than he? A. I 
don’t believe it is very much. 

Q. Approximately? A. A couple of months, something 
like that. 

Q. Could it be as little as ten days? <A. I really don’t 
remember. 

Q. Haven’t you ever seen the record which lists you and 
Mr. Ritter according to your date of service? A. No. 

Q. Never been shown to you? A. I had no occasion to 
look at it. 

Q. Could you give us any idea as to why you were 
selected over Mr. Ritter to be retained and Mr. Ritter 
RIF’d when you both had the same time of service and 
the same classification? 

Mrs. Kelly: I object to that question. 

The Witness: No, I can’t. I didn’t know that we were 
ever—I forget your phraseology there. Can you repeat 

that question? In competition, let’s use that. I did 
55 ~=— not know that we were ever in competition. 

Q. Do you know whether or not a series of actions 
were taken in your case so that you would be preferred 
over Mr. Ritter? 

Mrs. Kelly: Objection. 

The Witness: No, I don’t know of any such action. 


By Mr. Hillyard: 


Q. Do you know whether or not the fact that you were 
restored was the cause for Mr. Ritter being separated? 
Mrs. Kelly: Objection. 
The Witness: No, I don’t know that that had any 
connection. 
we od * * s & 8 s & & 
Q. Now, how and when did you receive your notifi- 


57 ~— cation on what day to come to work? A. My annual 
leave was granted through NPA in connection with 
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an extension of the RIF to May 22nd. When that was 
over I came back. That is all. Probably a phone call or 
two in between, I don’t remember, but at the end of my 
service with NPA, which was coincidental with the end of 
my leave, I reported back to the Census Bureau. 

Q. Now, who did you receive a phone call from to come 
back to work? A. I probably made it myself. 

Q. And who did you call? A. I am afraid I am guessing 
at a lot of this, but it was probably Mr. Hurley. 

Q. And what did he say? A. He said, ‘‘Yes, come on 
‘back when your time is up with NPA.”’ 

Q. Which would be May 22, 1953? A. That is right. 

Q. Mr. Bloom, have you ever found in any of your 
written forms any notation that you were granted reem- 
ployment rights? A. No, I haven’t found anything like that. 

Q. Well, did you ever discuss with Mr. Hurley or Miss 
‘Almon the question as to whether you had reemployment 
rights? A. I don’t believe I did. I don’t remember having 

done it. 
58 Q. Well, did the question of reemployment rights 
, ever come up between you and the officials of the 
Census Bureau when you wanted to come back to Census? 
A. No. As TI said, there didn’t seem to be any question 
about reemployment rights. 

Q. Well, did you have reemployment rights when you 
came back to Washington in May of 1953? A. I had re- 
assignment rights within the Department of Commerce, 
not to a particular job, which I believe reemployment rights 
refer, but to any job for which I was qualified. That is 
_ anywhere in the Department, not just the Bureau of the 
Census. 


e a % * ® ° 
68 Filed May 27, 1957 


Motion for Summary Judgment 


Come now the defendants, and through their attorney, 
the United States Attorney for the District of Columbia, 
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respectfully move this Court to grant summary judgment 
for them on the ground that the pleadings, the deposition 
of Henry F. Bloom filed herein and the certified records 
of the Civil Service Commission and Department of Com- 
merce concerning plaintiff, which are attached hereto and 
made a part hereof, show that there is no genuine issue of 
material fact and that defendants are entitled to 
judgment as a matter of law. 


OLIveR GascH 
Oliver Gasch 
United States Attorney 


Epwarp P. TRoxeLn 
Edward P. Troxell, Principal 
Assistant Umted States Attorney 


KE. Riey Casey 
EK. Riley Casey 
Assistant United States Attorney 


Eien Lee Park 
Ellen Lee Park 
Assistant United States Attorney 


Filed May 27, 1957 
Exhibit A 


DEPARTMENT OF COMMERCE 
BUREAU OF THE CENSUS 
WASHINGTON 25 
May 29, 1953 
Retention Subgroup 1-B 


Mr. John C. Ritter 
Machine Tabulation Division 


Dear Mr. Ritter: 


As you probably know, drastic reductions in our appro- 
priations have been recommended for the next fiscal year, 
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particularly with respect to the scheduled Census of Indus- 
try and Trade. In order to operate within a reduced budget, 
we must plan extensive reductions in force. If there should 
be a definite increase in the amount of funds appropriated, 
the proposed reductions will be reduced accordingly. 


- After careful review of our personnel requirements for 
curtailed operations, it has been determined that your 
position must either be eliminated or offered to another 
employee who has higher retention preference than you. 
The retention preference regulations require that you be 
given an opportunity for transfer or reassignment to any 
position for which you are qualified, and which is either 
vacant or occupied by an employee in a lower retention pref- 
erence subgroup in the Bureau of the Census. Accordingly, 
a thorough survey has been made of all such positions in 
the Bureau, and your qualifications have been carefully 
appraised in terms of Civil Service Standards and the 
actual performance requirements of these positions. As a 
result of this survey, it has been determined that reassign- 
ment to the following position constitutes the most reason- 
able offer which the Bureau can make: 


Title: Budget Analyst 
Grade and Salary: GS-7, $4955 p.a. 


In order that we may plan our future personnel opera- 
tions accurately, it is requested that you indicate your 
‘decision to accept or decline the Burean’s offer. Your 
decision will not affect in any way your being considered 
during this notice period for a better offer which may be 
made in accordance with the retention preference regula- 
_ tions of the Civil Service Commission. You should indicate 
your decision in the appropriate space provided on the 
attached copy of this letter and return it to me not later 
than June 3, 1953. You official assignment to the above 
position, if made, will be effective on July 5, 1953. 


a~gp 


a) 


¥ 
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If no reply is received within the time specified, we shall 
have to assume that you have declined this offer. In such 
case, or if you decline the offer, this letter will constitute 
your official notice of the termination of your appointment 
because of reduction in force. If separated, your last 
day of active service will be June 30, 1953. 


The Administrative Officer of your Division will give you 
information concerning your final salary check, lump-sum 
leave payment, and retirement benefits or refund if such 
deductions have been made. 


As a displaced career employee, with competitive status, 
you may file not more than two applications for employ- 
ment with any one office of the Civil Service Commission 
or Board of U. S. Civil Service Examiners with a copy of 
this letter. This must be done within 90 days of your 
last day of active duty. For further information concern- 
ing this procedure, you may consult with one of the Place- 
ment Officers in the Personnel Division. Arrangements 
for an interview with a Placement Officer should be made 
through your Administrative Officer. 


78 The staff of the Personnel Utilization Section, 

Personnel Division, Room 1117, F.0.B. No. 3 (LUd- 
low 43000, Ext. 526) will make the Civil Service Regula- 
tions relating to reduction in force available to you and 
give you an opportunity, if you wish, to examine the 
Retention Preference Registers. If, after such inspection 
you should feel that there has been a violation of your 
rights under these regulations, you have the right to appeal 
in writing to the Civil Service Commission, Washington 25, 
D. C. This appeal must be made within 10 days of receipt 
of this letter and should state your specific reasons for 
appealing. 


Your employment record with this Bureau indicates 
that your services have been entirely satisfactory and we 
appreciate very much your contribution to the work of 
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the Bureau. We hope that you understand that the only 
reason for this action is the reduction in funds available 
in the next fiscal year and is in no way a reflection on you 
personally. 

Sincerely yours, 


Heten D. ALMon 

Helen D. Almon 
Chief, Personnel Division 
Bureau of the Census 


Please Sign and Date One of the Following Statements: 


I hereby accept the offer of reassignment as outlined 
above. 


6/3/53 Joun C. Rrrrer 
Date Signature 


I hereby decline the offer of reassignment as outlined 
above. 


eoeeeeeeeeeee es qj—- £+ jj. $j. j8®#* ®e@@e@ ee ee eeeeeseeeeseses 





79 BUREAU OF THE CENSUS 
Files June 3, 1953 


Jobn C. Ritter, Acting Administrative Officer 
Machine Tabulation Division 
Reasonable Offer 


This is for the purpose of reducing to writing the under- 
standing that was reached between me and Mrs. Valentino 
and, through Mrs. Valentino, Mr. Long. The understanding 
resulted from a conference that occurred this afternoon at 
Mrs. Valentino’s desk. 


In exercising my rights to see the retention register as 
the result of a reduction-in-force letter dated May 29, 1953 
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and for the purpose of assisting me in reaching a deter- 
mination on a reasonable offer of a GS-7 position at a 
salary of $4955 per annum, I asked whether or not my 
acceptance of the reasonable offer would interfere with 
being paid terminal leave at the GS-11 grade if I resigned 
from the Census Bureau at some date prior to, or on, June 
30, 1953. Mrs. Valentino, after conferring with Mr. Long, 
advised me that signifying my acceptance of the reasonable 
offer of the GS-7 position would not prohibit or otherwise 
interfere with my being paid my terminal leave in a lump 
sum payment at the GS-11 grade and salary should I re- 
sign on or prior to June 30, 1953. A further assurance 
was made me to the effect that if I should resign prior to 
June 30, 1953 and if I could be advantaged by my personnel 
actions showing a termination as the result of reduction-in- 
force proceedings, I would be provided with such an ad- 
vantage. 


JCRitter :vm 
ec: Mrs. Valentino 
Mr. Long 
File 
5-20-57 
Date 


80 June 26, 1953 


Mr. John C. Ritter 
Machine Tabulation Division 


Dear Mr. Ritter: 


This is in reference to Mrs. Almon’s letter of May 29, 
1953, notifying you that you have been adversely affected 
by reduction in force. 


The Bureau is now in a position to offer you further 
employment for a limited period at your present grade 
and salary. Accordingly, you will be retained in your 
present position until August 2, 1953, on which date your 
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reassignment, as provided in Mrs. Almon’s letter of May 
29 will be effective. 


Sincerely yours, 


(Sgd.) Perry W. SHEPHERD 
Perry W. Shepherd 
Acting Chief, Personnel Division 
Bureau of the Census 
CLong/vt 
ec: Pers. File 
M. T. Div. 
5-20-57 
Date 


DEPARTMENT OF COMMERCE 
BUREAU OF THE CENSUS 
WASHINGTON 25 
June 30, 1953 


_ Retention Subgroup 1B 
Competitive Status X Yes No 


5-20-57 
Date 


Mr. John C. Ritter 
Machine Tabluation Division 


Dear Mr. Ritter: 

As you probably know, final action has not been taken 
on our requested appropriations. On the basis of Con- 
gressional action to date, however, it has become necessary 
to schedule extensive reductions in staff to be effective as 
soon as possible. After careful review of our personnel 
requirements for curtailed operations, I regret to inform 
you that your position would either be eliminated or offered 
to another employee who has higher retention preference 
than you. Our proposed reductions will be adjusted, of 
course, in accordance with the funds which are finally made 
available for Bureau operations during fiscal year 1954. 
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The retention preference regulations require that you 
be given an opportunity for transfer or reassignment to 
any position for which you are qualified, and which is 
either vacant or occupied by an employee in a lower reten- 
tion preference subgroup in the Bureau of the Census. 
Accordingly, a thorough survey has been made of all such 
positions in the Bureau, and your qualifications have been 
carefully appraised in terms of Civil Service Standards 
and the actual performance requirements of these positions, 
as well as positions in the line of work from which you 
have been promoted. As a result of this survey, it has 
been determined that no offer is possible within the Bureau. 
This letter constitutes, therefore, official notice of your 
separation through reduction in force effective July 31, 
1953. We regret very much the necessity of sending you 
this notice. The final action which Congress will take on 
the appropriations proposed for the Census Bureau may 
make more funds available than have been used in schedul- 
ing reductions, and in that case it will be possible to rescind 
all or some of these notices. 


At present our budgetary situation prevents us from 
continuing you in an active duty status until the proposed 
date of separation. Therefore, unless you are advised 
to the contrary by the Administrative Officer of your 
division, you will be placed in a leave status effective July 
13, 1953 through July 31, 1953. Your leave status will be 
annual leave to the extent you have accrued annual leave 
to your credit followed by leave without pay. If you do 
not have any annual leave to your credit the entire period 
will be leave without pay. The Administrative Officer of 
your division will give information concerning duty or 
leave status, final salary check, lump-sum leave payment, 
and retirement benefits or refund if such deductions have 
been made. 


The staff of the Personnel Utilization Section, Personnel 
Division, Room 1117, F.0.B. No. 3 (LUdlow 43000, Ext. 
526) will make the Civil Service Regulations relating to 
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reduction in force available to you and give you an oppor- 
tunity, if you wish, to examine the Retention Preference 
Registers. If, after such inspection, you should feel that 
there has been a violation of your rights under these regu- 
lations you have the right to appeal in writing to the Civil 
Service Commission, Washington 25, D. C. This appeal 
must be made within ten days of receipt of this letter 
and should state your specific reasons for appealing. 


82 Immediately following your separation, your name 
) will be entered on the Department of Commerce 
reemployment priority list. This list will be used for con- 
sidering you, together with other adversely affected em- 
ployees, for positions in the competitive service throughout 
the Department for which you are qualified and which are 
either vacant or occupied by non-status employees with 
indefinite appointments. Your name will be continued on 
the reemployment priority list for a period of one year 
from the date of this letter unless: (1) you request in 
writing that it be deleted; (2) you decline reemployment 
to a position equivalent in grade and salary to the position 
from which separated; or (3) you accept a non-temporary 
position with another Federal agency. If no acceptable 
offer is made within thirty days of your separation, you 
will be given further information in writing which will 
enable you to seek assistance from the U.S. Civil Service 
Commission in finding acceptable Federal employment 
under their Displaced Career Employment Program. 


I want you to know that this action is being taken solely 
because of the possible reduction in funds to be available 
for fiscal year 1954. Favorable action on our appropria- 
tions will permit cancellation of this notice. 


Sincerely yours, 


Heten D. ALMon 

Helen D. Almon 
Chief, Personnel Division 
Bureau of the Census 
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83 DEPARTMENT OF COMMEBCE 
BUREAU OF THE CENSUS 
WASHINGTON 25 


July 10, 1953 
Mr. John C. Ritter 


Dear Mr. Ritter: 


Reference is made to my letter of June 30, 1953, advising 
you that it would probably be necessary to separate you 
from the rolls effective July 31, 1953, and that you would 
be placed in a leave status effective July 13, 1953. 


I am pleased to notify you that it will now be possible to 
continue you in active duty status from July 13, 1953 to 
July 31, 1953. 


This letter does not affect any of the conditions stated 
in my letter of June 30 except the dates that you will be 
continued in an active duty status. 


Sincerely yours, 


Hetzen D. Atmon 

Helen D. Almon 
Chief, Personnel Division 
Bureau of the Census 


Pers File 

5-20-57 

Date 
84 DEPARTMENT OF COMMERCE 
BUREAU OF THE CENSUS 
WASHINGTON 25 
July 31, 1953 
5-20-57 
Date 


Dear Mr. Ritter: 


In my previous communications to you I have explained 
that it is necessary to terminate your appointment because 
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of action on the appropriations for the Bureau. It now 
appears that a limited amount of working funds may be 
available to the Bureau from other appropriations. To 
the extent that we receive additional money, it will be 


‘possible to offer continuing employment to a relatively 


small number of employees who otherwise would be sep- 
arated. In order to assure ourselves that no employees are 


unnecessarily denied employment, we have decided to ex- 


tend the proposed separation date for all employees until 
August 28, 1953. 


This action may also be helpful to a number of em- 
ployees in facilitating their transfer to other federal em- 
ployment without a break in service. 


During this period you will be continued in a leave status 


unless instructed in writing to report for active duty. 


This extension will in no way affect your being certified 


for placement on the Re-employment Priority List and 


Separated Career Employee registers based on your 
original notice of separation. 


Because of the relatively small number of additional 
jobs that are in prospect this notice provides no assurance 
that you will be retained at your present or a lower grade. 
I suggest, therefore, that you not decline any acceptable 
offer of employment elsewhere that you may receive. 


I regret this period of disruption and will advise you 
immediately of any change in our requirements which enable 
us to return you to active duty. 


Sincerely yours, 


Heten D. Amon 

Helen D. Almon 
Chief, Personnel Division 
Bureau of the Census 
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86 Exhibit B 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 


I, William C. Hull, Executive Assistant to the Commis- 
sioners, United States Civil Service Commission, certify 
that the documents attached hereto, relate to the appeal of 
John C. Ritter, filed with the Commission under Part 20 
of the Federal Personnel Manual (5 CFR Part 20), and 
are true copies of official documents, under my custody and 
control. 

Wrium C. Hott 
William C. Hull 


May 18, 1956 
Washington, D. C. 
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February 2, 1955 
Mr. John F. Hillyard 
Attorney-at-Law 
815 - 15th Street, N. W. 
Washington 5, D. C. 


Dear Mr. Hillyard: 


Further reference is made to your request that the 
Commissioners consider the appeal of Mr. John C. Ritter 
from his separation, because of reduction in force, from 
the position of Administrative Officer, Bureau of the Census. 
You request this review of the case because he must exhaust 
all administrative procedures before taking this matter 
to the United States District Court, and you apparently 
believe that the decision rendered by the Board of Appeals 
and Review on Mr. Ritter’s case on August 20, 1954, does 
not exhaust his administrative remedies. 


In this connection your attention is called to the follow- 
ing excerpt from the decision of the U. S. District Court, 
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District of Columbia, on the case of Elchibegoff v. Dulles, 
123 F. Supp. 831, decided September 9, 1954, 


‘‘Plaintiff argues his administrative remedies were 
exhausted not in February, 1948, when the Board of 
Appeals and Review upheld the dismissal, but in 
March of 1954 when the Commission refused to re- 
open the case since not until then did the full Board 
of the Commission have opportunity to act upon his 
appeal. The Board of Appeals and Review, however, 
is the body to which appeals addressed to the Com- 
missioners are referred. 5 Code Fed. Regs., s22.11 
(a), (b) (1949). Further appeals are a matter of 
discretion, not of right, and may not be entertained 
unless new and material evidence is submitted, no 
limitation of time being stated. 5 Code Fed. Regs., 
$22.11 (d), (e) (1949). As is indicated in Grasse v. 
Snyder, supra, his administrative remedies were ex- 
hausted and the doors of this Court open to plaintiff 
in February, 1948, when his appeal was denied by the 
Board of Appeals and Review.’’ 


88 Since no new and material evidence has been pre- 
sented in this case, it does not appear that a review 
of the appeal by the Commissioners is necessary in order 
to exhaust Mr. Ritter’s administrative remedies. 


Sincerely, 


Pumr Youne 


Chairman 





Ya 
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89 November 16, 1954 
To the Honoratle: 


Philip Young 
George M. Moore 
Frederick J. Lawton 


Board of Commissioners 
U. S. Civil Service Commission 
Washington, D. C. 


Sirs: 


On October 13, 1954, as attorney for John C. Ritter, I 
addressed a communication to each of you, requesting that 
your Board personally review the entire file in this case. 


On October 20, 1954, the above letter was not acknowl- 
edged by your Board, but an acknowledgment came from 
John BE. Blann, Chairman of the Board of Appeals and 
Review. 


Thereafter, on November 5th, Mr. Blann wrote me and 
stated my request had been denied by his Board. 


I have been advised by the legal department of your 
Commission that we are entitled to consideration of our 
appeal by your Board of Commissioners. 


Before considering taking this matter to the United 
States District Court, we must exhaust all administrative 
procedures. 


Therefore, it is apparent that another letter from Mr. 
Blann would not be considered by the Court as exhausting 
our procedure before your Board of Commissioners. 


It seems to me that in all fairness some investigator from 
your Board should investigate this case thoroughly. 


My client, John C. Ritter, was removed from his Grade 
11 position, in favor of one Henry F. Bloom. 
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Henry F. Bloom, in November of 1951, left Census and 
went with the N.P.A. At that time he was a 2-B which 
was an indefinite status. 


Having that status, he could not have been entitled to 
reemployment rights. 


Mr. Bloom knew at the time that the Census was passing 
its peak load and that his position with Census might be 
terminated in the near future. 


The opportunity to go with N.P.A. called for him to make 
a decision. Which position looked the best? For the long 
pull, the position with N.P.A. looked brighter, and he left 
Census and went to N.P.A. His fanfold will show that he 
left without written consent from the Census and being in 
an indefinite status, 2-B, had no reemployment rights. 


90 John Ritter in the meantime, stayed with Census 
faithfully, and faithfully carried out his duties. 


In the Spring of 1953, the N.P.A. position folded for 
Henry Bloom. 


The Board of Appeals states that on May 22, 1953, Bloom 
exercised his reemployment rights and came back to 
Census. The Board further states that N.P.A. listed 
Bloom as a 1-B. 


Bloom had a 2-B when he left Census and it must be 
clear to all concerned that N.P.A., a temporary bureau, 
could not list him as a 1-B. 


In May of 1953, Census was frozen in a R.I.F. procedure. 
That being so, how could Bloom, who had no reemployment 
rights when he left Census, be returned to the force during 
the R.I.F. status? 


In the summer of 1953, the retention records did not 
list the name of Henry F. Bloom. His fanfold file con- 
tained no written consent to transfer to N.P.A. with any 
reemployment rights. 
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Granted that someone somewhere wished to show favor- 
itism to Henry Bloom. Is this justification for violating 
the rules, procedures, and law, governing Civil Service 
employees? , 


Before requesting the House and/or Senate Civil Service 
Committees to have their investigators look into this case, 
or before taking it to the United States District Court, I 
again respectfully request the Board of Commissioners 
to initiate its own personal investigation. 


Please let me hear from your Board direct, and not from 
the Board of Appeals and Review. 


Respectfully, 


Joun F. Hiityarp 
John F. Hillyard 
Attorney for Appellant 
John C. Ritter 
815 - 15th Street, N. W. 
Washington 5, D. C. 


91 BAR:OT :jg 
November 5, 1954 


John F. Hillyard, Esq. 
815-15th Street, N. W. 
Washington 5, D. C. 


Dear Mr. Hillyard: 


Further reference is made to your letter of October 13, 
1954, requesting a hearing before the Commissioners on 
the appeal of Mr. John C. Ritter, who was separated from 
the position of Administrative Officer, Bureau of the 
Census, because of a reduction in force. 


The information contained in your request does not 
furnish any new and material facts for consideration by the 
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Commission. Consequently, there appears to be no sub- 
stantial reason for having a further review and a hearing 
in this case at this time. Accordingly, your request in 
this connection has been denied, and the previous action 
remains unchanged. 


For the Commissioners: 
Sincerely yours, 


Joun E. Buann, Chairman 
Board of Appeals and Review 


ce: Mr. Joun C. Rirrer 
5505 16th St. N. W. 
Washington 11, D. C. 


—<—<_—___—_ 


92 October 13, 1954 


To the Honorable: 
Philip Young 
George M. Moore 
Frederick J. Lawton 
Board of Commissioners 
U. S. Civil Service Commission 
Washington, D. C. 


Sirs: 
Formal request is hereby made to you to review, recon- 


sider, reopen, and allow a personal hearing in the case of 
Joun C. Rrrrer. 


On August 20, 1954, a letter was addressed to John C. 
‘Ritter, copy being sent to this counsel of record, wherein 
the Board of Appeals and Review affirmed the previous 
decision on appeal of said John C. Ritter. 


On September 15, 1954, a Motion was filed with said 
Board of Appeals and Review to reopen the case and 
allow a personal hearing. 
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On October 6, 1954, the said Board refused our request 
for a personal hearing and stated the previous decision 
must stand. 


Appellant and counsel request the Board of Commis- 
sioners to grant the relief asked above for the following 
reasons: 


1. The appeal herein was filed in October of 1953, and 
since that time had been assigned to John Overholt, a 
member of the Board. Counsel in August of 1954 was 
endeavoring to have a conference with said Overholt to 
go over the appeal and request a personal hearing. How- 
ever, Mr. Overholt was away for a three or four week 
vacation and did not return to Wednesday, August 18th. 
On that day Mr. Overholt advised this counsel the case 
had been assigned as of that day to an examiner, and he 
would not have anything to do with it. 


It has been learned that the case was assigned on An- 
gust 18th to Examiner Tice, who completed the case in 
48 hours, so that opinion could be rendered on August 
20th. Counsel had no opportunity to ask for personal 
hearing, because when he appeared at the Office of the 
Board on Monday, August 23d, he was told that the matter 
had been decided and letter was in the mail. 


Appellant feels that because of the voluminous file, it 
was impossible for the Examiner to digest all of it in so 
short a time, and that a personal hearing to argue and 
explain many matters involved in the appeal, is necessary 
to arrive at a full and fair understanding in the matter. 

2. Appellant, at the personal hearing, will prove to the 
Board that he was shown retention registers in the sum- 


mer of 1953, which did not contain the name of Henry F. 
Bloom. 


3. Appellant, at the personal hearing, will prove to the 
Board, that Henry F. Bloom could not have been entitled 
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to a 1-B classification from the National Production An- 
thority, which was only a temporary Bureau. 


93 4. Appellant, at the personal hearing, will prove 

to the Board, that in Fanfold File 201 of Henry F. 
Bloom, there is no written record approving his transfer 
to N. P. A. Appellant will expect to prove that at the 
time Bloom went to the N. P. A., the Census Bureau was 
carrying its top load and could not spare him, and that 
his transfer was not approved. Consequently, when he 
went with N. P. A., he did not carry with him reemploy- 
ment rights. 


5. Appellant, at the personal hearing, requests that all 
records having a bearing on the action in his case, be 
produced for examination by himself and counsel, and 
the members of the Board. 


- Appellant has made many requests, personally and 
through his counsel, that he be allowed to examine these 
records, but has been refused. 


Transmittal Sheet No. 429, dated June 4, 1953, of the 
United States Civil Service Commission Manual, page 429, 
item (d) (3) states: 


‘‘Employees notified of proposed adverse action in a 
reduction in force shall have an opportunity to ex- 
amine retention registers Anp Orner Recorps which 
have a bearing on the actions in their cases.’’ 


The word ‘‘shall’’ indicates that this right to examine 
records and registers is compulsory. 


Black’s Law Dictionary, 3d Edition, page 1616 defines 
shall ‘‘as used in statutes, contracts, or the like, this word 
is generally imperative or mandatory.”’ 


Therefore, in refusing to allow appellant and/or his 
counsel, to examine these records, the employees and 
‘officials of the Civil Service Commission, and the Census 


4 
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Bureau, have committed a grievious wrong, and have de- 
prived appellant from obtaining important and necessary 
information to use in making a fair and just and inteili- 
gent, appeal, from the actions against him. 


In Conciusion, appellant prays that the Board of Com- 
missioners, review the entire file in this case, and also the 
decisions made by its subordinates, and grant to appel- 
lant the relief he seeks and to which he is so justly en- 
titled. 


Respectfully submitted, 


JoHuN F. Hiiyarp 
John F. Hillyard 
Attorney for Appellant 
John C. Ritter 
815-15th Street, N. W. 
Washington 5, D. C. 
EX 3-7927 
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October 6, 1954 


John F. Hillyard, Esq. 
Bowen Building 

815 15th Street, N. W. 
Washington, D. C. 


Dear Mr. Hillyard: 


Reference is made to your letter of September 15, 1954, 
requesting that the Board redpen the reduction-in-force 
appeal of Mr. John C. Ritter and grant him a personal 
hearing. Your reasons for this request were listed in 
your letter. 


As a non-veteran, Mr. Ritter is not entitled to a hearing 


in this matter except in the discretion of the Board. A ~- 
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review of the file indicates that all facts pertinent to Mr. 
Ritter’s appeal have been considered and were discussed 
in our letter to Mr. Ritter dated August 20, 1954. 


The points raised by you in your letter of September 
15, 1954, do not introduce any new facts which would 
affect the decision in Mr. Ritter’s case. The Board can- 
not find that a hearimg would serve any useful purpose. 
Therefore you request for a hearing is denied, and the 
previous decision must stand. 


For the Commissioners: 
Sincerely yours, 


Joun E. Buann, Chairman 
Board of Appeals and Review 
ec: Mr. Joun C. Rrrrez 
5505 16th Street, N. W. 
Washington 11, D. C. 


9 BOARD OF APPEALS AND REVIEW 


UNITED STATES CIVIL SERVICE COMMISSION 
In Re Appeal of 
Joun C. Rrrrer 


Motion to Reopen Case and Allowance of Personal 
Hearing 


On August 20, 1954, a letter was addressed to John C. 
Ritter, copy being sent to this counsel of record, wherein 
the Board of Appeals and Review affirmed the previous 
decision on appeal of said John C. Ritter. 


This letter has been studied by appellant and counsel, 
and it is our request at this time, that the Board of Appeals 
and Review reopen the case and grant us a personal hear- 
ing, the reasons therefore being as follows: 
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1. The appeal herein was filed in October of 1953, and 
since that time had been assigned to John Overholt, a mem- 
ber of the Board. Counsel in August of 1953, was endeav- 
oring to have a conference with said Overholt to go over 
the appeal and request a personal hearing. However, Mr. 
Overholt was away for a three or four week vacation and 
did not return to Wednesday, August 18th. On that day, 
Mr. Overholt advised this counsel the case had been as- 
signed as of that day to an examiner, and he would not 
have anything more to do with it. 


It has been learned that the case was assigned on Au- 
gust 18th to Examiner Tice, who completed the case in 48 
hours, so that opinion could be rendered on August 20th. 
Counsel had no opportunity to ask for personal hearing, 
because when he appeared at the office of the Board on 
Monday, August 23d, he was told that the matter had been 
decided and letter was in the mail. 


Appellant feels that because of the voluminous file, it 
was impossible for the Examiner to digest all of it in so 
short a time, and that a personal hearing to argue and 
explain many matters involved in the appeal, is neces- 
sary to arrive at a full and fair understanding in the 
matter. 


2. Appellant, at the personal hearing, will prove to the 
Board that he was shown retention registers in the sum- 
mer of 1953, which did not contain in the name of Henry 
F. Bloom. 


3. Appellant at the personal hearing, will prove to the 
Board, that Henry F. Bloom could not have been entitled 
to a 1-B classification from the National Production Au- 
thority, which was only a temporary Bureau. 


4, Appellant, at the personal hearing, will prove to. the 
Board, that in Fanfold File 201 of Henry F. Bloom, there 
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is no written record approving his transfer to N.P.A. 
Appellant will expect to prove that at the time Bloom 
went to the N.P.A., the Census Bureau was carrying its 
top load and could not spare him, and that his transfer 
was not approved. Consequently, then he went with 
N.P.A., he did not carry with him reemployment rights. 


96 5. Appellant, at the personal hearing, requests 

that all records having a bearing on the action in 
his case, be produced for examination by himself and 
counsel, and the members of the Board. 


_ Appellant has made many requests, personally and 
through his counsel, that he be allowed to examine these 
records, but has been refused. 


Transmittal Sheet No. 429, dated June 4, 1953, of the 
United States Civil Service Commission Manual, page 
429, item (d) (3) states: 


‘““Employees notified of proposed adverse action in 
a reduction in force shall have an opportunity to ex- 
amine retention registers Anp Orner Recorps which 
have a hearing on the actions in their cases.”’ 


The word shall indicates that this right to examine records 
and registers is compulsory. 


Black’s Law Dictionary, 3d Edition, page 1616 defines 
shall ‘‘as used in statutes, contracts, or the like, this word 
is generally imperative or mandatory’’. 


Therefore, in refusing to allow appellant and/or his 
counsel to examine these records, the employes and offi- 
cials of the Civil Service Commission, and the Census 
Bureau, have committed a grievious wrong, and have de- 
prived appellant from obtaining important and necessary 
information to use in making a fair and just and intelli- 
- gent appeal, from the actions against him. 
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6. And for other and further reasons that will be ad- 
vanced at the personal hearing. 


Jonn F. Hiyarp 
John F. Hillyard 
Attorney for Appellant 
John C. Ritter 
815 15th St., N. W. 
Washington, D. ©. 
Ex 3-7927 
Dated: September 15, 1954 


97 BAR :GT :mfj 


Mr. John C. Ritter 
5505 16th Street, N. W. 
Washington 11, D. C. 


Dear Mr. Ritter: 


Reference is made to your appeal from the Commis- 
sion’s previous decision that there was no violation of 
your retention preference rights by the Bureau of the 
Census in separating you from the position of Adminis- 
trative Officer, GS-11, because of a reduction in force. In 
your appeal you state that Mr. Henry F. Bloom should 
have been within your immediate competitive level and 
should have held a retention status inferior to yours, but 
that he was retained due to preferential treatment. You 
also raise many questions regarding Mr. Bloom’s trans- 
fer to the National Production Authority and his subse- 
quent reassignment to the Bureau of the Census just prior 
to the reduction in force. 


A review of the retention register on which your name 
appeared at the time of the reduction in force reveals 
that the name of Mr. Henry F. Bloom also appears on 
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this register as a I-B employee. His name appears just 
ahead of yours on the register. 


Mr. Bloom’s personnel file has been reviewed and it has 
been ascertained that he was transferred from the Bureau 
of the Census to the National Production Authority, De- 
partment of Commerce, because it was believed that ‘‘Mr. 
Bloom would be contributing more to the defense effort 
serving in the proposed position maintaining the Canadian 
accounts for allotments and allocation of materials made 
to Canadian applicants under the Controlled Materials 
Plan.”? On March 26, 1953, Mr. Bloom was notified by the 
National Production Authority that he was in retention 
subgroup I-B and that because of a reduction in force his 
last day of duty would be May 8, 1953. This was later 
extended to May 22, 1953. On May 22, 1953, Mr. Bloom 
returned to duty in the Bureau of the Census as an Ad- 
‘ministrative Officer, GS-11, Agriculture Division, as the 
result of a reassignment and change of headquarters. 
Since Mr. Bloom did not receive a promotion in connec- 
tion with his reassignment to the National Production Au- 
thority, his subgroup I-B classification was correct. 


In the matter of reemployment rights extended to em- 
ployees transferring to defense activities, the Commis- 
- sion’s jurisdiction is limited to transfers or indefinite ap- 
pointment by the selection of a permanent employee 

98 of another executive agency. It therefore has no 
| jurisdiction over the matter of Mr. Bloom’s restora- 
tion to his position in the Bureau of the Census as a result 
of the reduction in force in the National Production An- 
thority, both of which were a part of the Department of 
‘Commerce. However, in those cases under the jurisdic- 
- tion of the Commission, the regulations provide that if the 
- reemployment of the employee ‘‘would cause the separa- 
tion or demotion of another employee, he shall then be con- 
_ sidered an employee for the purpose of applying Retention 
Preference Regulations to determine what, if any, position 
he is entitled to.’’ 
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You question the propriety of the promotion of Mr. 
Bloom to the position of Administrative Officer, GS-12, 
effective August 30, 1953, while you were still on the pay- 
roll of the Bureau of the Census, especially since you had 
filed this position in an ‘‘acting’’ capacity since June 9, 
1952. This was a promotion action separate and apart 
from the reduction-in-force action. In this connection, 
the Commission’s regulations state that ‘‘No agency shall 
be required to filll a vacant position, or to promote any 
employee, or to transfer any employee to a different duty 
station, and no agency shall be prohibited from taking 
such administrative actions.”’ 


In view of all the facts in your case, the previous deci- 
sion on your appeal from the reduction-in-force action 
must be affirmed. 


For the Commissioners: 
Sincerely yours, 


Joon E. Buann, Chairman 
Board of Appeals and Review 


ec: Chief, Personnel Division 
Bureau of the Census 
Department of Commerce 
Washington 25, D. C. 


eo: Mr. Edward A. Dunton 
‘Chief, Appeals Examining Office 
ec: John F. Hillyard, Esq. 
Bowen Building 
815 15th Street, N. W. 
Washington, D. C. 





o4 


99 October 21, 1953 
5505-16th St., N. W. 
Washington 11, D. C. 

Mr. John E. Blann 

Chairman 

Board of Appeals and Review 

U. S. Civil Service Commission 

Washington 25, D. C. 
Re: BABR:HS 

10/9/53 
Dear Sir: 


This is with reference to my letters of September 30, 
and October 9, 1953 as well as to your letter of October 9, 
1953 to me. All of these communications are concerned 
with the enclosed Brief on Appeal. 


Tam appealing from the following: 


_I. My termination by RIF from the Bureau of the Cen- 
sus effective September 9, 1953; and the retention and 
promotion of Henry A. Blum who, to all indications as 
well as processes of reasoning, seems to have been accorded 
protective and preferential treatment to an extent and of 
a nature as to involve corrupt administration of the Re- 
tention Preference Regulations and the Reduction in 
Force Procedures and processes with a consequent, and 
simultaneous, violation of my rights. 


a. The simultaneity occurred at whatever the point in 
time between May 22nd and July 31, 1953, or before, that 
Blum was ‘‘advantaged’’ and that condition produced a 
corresponding “disadvantage’’ to me by reason of the 
fact that: 


1. Blum’s recruitment and placement in themselves are 


_ of questionable legality because of the time of, and the 


conditions prevailing during and subsequent to, their oc- 
currence ; 
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2. Blum’s actual Retention Status before, during, and 
after the period of time involved is dubious, to say the 
least; and 


100 3. Blum should have been within my immediate 

‘Competitive Level’’, he apparently should have 
held a Retention Status inferior to mine, and if he should 
not have been displaced by me he, seemingly, should have 
accompanied me in termination by RIF. 


II. The Denial of my original Appeal of July 10, 1953 
by the Reduction in Force Unit of the Civil Service Com- 
mission in a letter dated September 22, 1958. 


a. This denial was a gross and glaring error if for no 
other reason than the formal denial was reached and 
recorded without first having remedied one obvious vio- 
lation committed by the Personnel Division of the Bu- 
reau of the Census. That violation, and the compound- 
ing and exempting of it by the Reduction in Force Unit 
of the Civil Service Commission, concerned the failure to 
furnish as well as to provide me access to, all of the reg- 
isters and records having a bearing upon the adverse 
action affecting me. 


Here again, I believe, as I set forth in my letter of 
October 9, 1953, that I have stated my issues more suc- 
cinctly than they are set forth in the Brief itself. In deal- 
ing with this matter however, I constantly have experi- 
enced the feeling that I have been concerned with a task 
that was comparable to, as well as being almost as impos- 
sible of achievement as, locating a shadow and retaining it 
in order to compress it into a glass jar for all to see. I ask, 
therefore, that you exercise the patience to read and ana- 
lyze the Brief in order to weigh the issues as they are 
affected by the Adjective as well as the Substantive mate- 
rial bearing upon them. 
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139 October 9, 1953 
5505 - 16th St., N. W. 
Washington 11, D. C. 


Mr. John E. Blann 
Chairman 
Board of Appeals and Review 
U. S. Civil Service Commission 
Washington 25, D. C. 
Re: BAR:HS 
Dear Sir: 


This will acknowledge your letter of October 9, 1953 and 
supplement mine of September 30, 1953 to you. 


Iam fully aware of the fact that the request I am about 
.to make may seem, if not actually be, excessive. It must, 
in my opinion, be made. 


It is my considered opinion that the technicalities con- 
cerned with my case are so subtle that their affect upon 
that line separating the licitness from the illicitness of the 
original proceedings, in their entirety, is to obscure de- 
marcation almost beyond distinction. To produce a docu- 
ment that will, by force of reasoning and exposition alone, 
identify and illuminate (or expose) that, or those, point(s) 
where the ‘‘hair’’ has been split has not been a simple or 
expeditious undertaking. This is particularly true in the 
light of the fact that I have had to do my own research and 
analysis, prepare the drafts, and attempt the final typing. 


Having calculated, and accepted, the risk that I may be 
making a damaging statement against interest, I never- 
theless submit, and do so in the most complete sincerity, 
_ that my perseverence in this matter has a duality of pur- 
_ pose that is almost inseparable. First, and naturally, my 
pursuance is motivated by immediate self-interest. How- 
ever strong the word may seem, I believe that I have been 
‘‘victimized’’; cleverly and expertly. Second, and so im- 
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mediate a corollary as to be parallel with and inseparable 
from the ‘‘first’’, is my honest conviction that my ‘‘vic- 
timization’’ results from the contravention of the RIF 
processes which, in and of themselves, have always seemed 
to possess such a potentiality for orderliness and imperson- 
ality as to render them capable of being effectuated by 
means of mechanical-electronic types of equipment such as 
those manufactured by I. B. M. and/or Remington-Rand. 
Thus, and in other words, I am persevering in this matter 
as much in the interest of attempting to free delegated 
administrative processes from corruption and subversion 
at the hands of not-too-scrupulous, agency, personnel tech- 
nicians as I am in self-interest. In this regard, any and 
all questions of the ethics or moralities of the matter should 
be relegated to a corollary status stemming from a primary 
(and seemingly not too easy to make) determination as to 
whether or not there has been circumvention and/or con- 
travention of the RIF (and other) Processes. As I under- 

stand those principles contained in Ethics and the 
140 Moralities, I am neither primarily concerned with 

nor interested in the possibility that I may have 
been ‘‘roughed up’’ a bit as the result of inconsiderateness, 
impoliteness, failure to honor a moral obligation, or a com- 
bination of all three. Resorting to the vernacular, I believe 
(and hope to reveal clearly in my brief) that I am the 
‘‘victim’’ of a ‘‘fix’’. As used, ‘‘fix’? has no criminal 
context or connotation. Perhaps predetermination, or pre- 
meditation, and expert, adroit manipulation convey my 
meaning more gracefully. 


Although the contents of this letter may reveal my 
point(s) of issue as clearly as my brief, and admittedly 
more concisely, my request, Mr. Blann, is that your Board 
withhold any action in this matter until it has received and - 
studied my Brief on Appeal. I assure you that it will be 
at your disposal no later than October 15, 1953. 
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Every consideration that can be given this request as 
well as the issues on appeal will be appreciated. 
Very truly yours, 


Joun C. Rrrrer 
John C. Ritter 





141 September 30, 1953 
5905 - 16th St., N. W. 
Washington 11, D. C. 

Commissioners 

U. S. Civil Service Commission 

Washington 25, D. C. 


Gentlemen: 


In a letter dated September 22, 1953, which was mailed 
to my former official address at the Bureau of the Census 
and was not received by me until September 24 or 25, 1953, 
my appeal from a termination resulting from a reduction- 
in-force proceeding was not sustained. 


The brief which I am preparing in support of my appeal 
from both adverse actions is not completed. In order to 
meet the deadline of ‘‘. .. seven (7) days after receipt ...’’ 
of notice of adverse action, I am submitting this letter so 
that you may be apprised formally of my impending action. 


Basically my impending action is necessitated by the 
fact that neither the Bureau of the Census nor the Reduc- 
tion in Force Unit of the Civil Service Commission pro- 
vided me access to all registers and records that had a 
bearing on the adverse action that affected me. In my own 
interests I believe that the brief, which I am hurrying to 

- complete and submit, more completely and adequately de- 
tails the circumstances surrounding my case. 


It is my sincere hope that this means of ‘‘notice of 
 intent’’ to file in my behalf, is neither too unorthodox for 
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acceptability nor does it strain, contrary to my best inter- 
ests, the regulations concerned with appeal actions. 


Your every consideration and understanding will be 
appreciated. 


Very truly yours, 


Joun C. Rrrrer 
John C. Ritter 


142 X.W :GSL:jrs 
Sep. 22, 1958 

Mr. John C. Ritter 

Room 3015, F.0.B. #3 

Washington 25, D. C. 


Dear Mr. Ritter: 


Reference is made to your letter of July 10, 1953, in which 
you appeal the action of the Census Bureau in connection 
with your reduction in force. 


The records show that, on the basis of your official assign- 
ment, you were properly listed on the retention register 
and were reached for reduction in force action, and re- 
ceived due written notice to this effect as required by the 
Retention Preference Regulations. 


An extensive review of the retention records of the Bu- 
reau of the Census failed to disclose an appropriate posi- 
tion in keeping with your qualifications and retention 
standing to which you would have a right of reassignment 
under appropriate provisions of the Regulations. 


Since there was no violation of your retention preference 
rights by the Bureau of the Census, your appeal is not 
sustained. 


No further appeal from this decision will be entertained 
unless it is submitted to the Commissioners, U.S. Civil 
Service Commission, Washington 25, D. C., within seven 
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(7) days after receipt of this decision. Additional repre- 
sentations should be made in writing and submitted in 
duplicate with the appeal to the Commissioners. 


The Civil Service Commission has inaugurated a new 
program of assistance to separated career employees. Un- 
der this program the Commission will require other agen- 
cies to separate indefinite employees from positions which 
the career employee is qualified to fill. Separated career 
employees may also file with the Civil Service Commission 
for priority listing and referral for filling vacancies. The 
enclosed CSC Form 26 describes the program in greater 
detail. 


Sincerely yours, 


K. A. Dunton, Head 
Reduction im Force Unit 


Enclosure 2367 
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145 Room 3015, F.O.B. #3 
Washington 25, D. C. 
July 10, 1953 

Mr. Wendell G. Mickle 

Reduction-in-Force Section 

U.S. Civil Service Commission 

Washington, D. C. 


Dear Mr. Mickle: 


This will supplement the subject matter discussed during 
the conference you granted me in your office yesterday 
afternoon. 


As the recipient of a reduction-in-force letter dated June 
30, 1953 I am filing this appeal. I should like you to know 
that the filing date is not in any sense a flirtation with the 
10-day deadline stated in my RIF letter but has been de- 
layed in anticipation of an additional letter received late 
this afternoon voiding the involuntary leave portion of my 
letter of June 30 and extending my active payroll status 
through July 31, 1953. Presumably, my services will be 
terminated as of close of business July 31, 1953. 


This appeal is directed against the seeming necessity for 
terminating my services as opposed to reassigning me at 
my present grade or permitting me ‘‘bumping rights’’ 
either in my immediate competitive area or in any area in 
which my personnel qualifications would support me. 


Of particular concern to me is the fact that the ‘‘Estab- 
lished Competitive Levels of Positions’’ within the Bureau 
of the Census, dated April 1, 1951, reveals that in Group 14, 
in which my position is located, there are not less than six 
positions included. One of these, CB-9004, Administrative 
Officer, Agriculture Division, is encumbered ‘‘on paper’’ 
by Mr. Henry A. Blum. Mr. Blum is a former War Pro- 
duction Board employee whose years of service in the 
Bureau of the Census exceed mine. In November, 1951, 
however, Mr. Blum entered on duty in the National Pro- 
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daction Authority where he was carried in retention class 
2B, GS-11, with a service ‘‘comp’’ date of 2/15/40. On 
May 22, 1953 Mr. Blum returned to duty with the Census 
Bureau in the Agriculture Division, presumably as its ad- 
ministrative officer, in position CB-9004. The foregoing 
citation from the retention register within N.P.A. is not 
‘‘eyewitness’’ but its source is sufficiently reliable for use 
in this presentation. There is a complication and that is 
that the best information available to me is to the effect 
that Mr. Blum enjoys a 1B retention rating within this 
Bureau. 


The foregoing information reveals discrepancies that in 
themselves merit an appeal. Those that most immediately 
present themselves are as follows: 


146 Mr. Blum left the Bureau of the Census at a time 
when his rights to re-employment were questionable, 
to say the least ; 
- Kqually questionable is the manner of Mr. Blum’s re-em- 
ployment by the Bureau of the Census. To the best of my 
knowledge this was done through recruitment by filling a 
‘‘vacancy’’ by name. The hiring occurred at a time when 
the entire Bureau of the Census was a RIF ‘‘area’’; 

Mr. Blum has been carried on the N.P.A. retention 
register in the 2B classification whereas he purportedly 
enjoys a 1B classification at the present time; 

The method by which Mr. Blum encumbers his present 
position, which presumably is CB-9004, suggests a Standard 
Form 52 or a memorandum action as opposed to a Pers. 50, 
which further suggest ‘‘maneuverability’’ in anticipation 
of an appeal such as that I am now making. The final 
item that prompts my action is my sincere understanding 
that Mr. Blum has not been the recipient of a reduction- 
in force letter. If Mr. Blum, in fact qualifies within 
retention group 1B, then his service comp date exceeds 
my own by a matter of ten days since mine is February 
25, 1940. If, however, the 2B retention rating assigned 











Mr. Blum by N.P.A. is the more correct of the two then 
my having a received reduction-in-force letter terminat- 
ing my services without his having received at least a 
reduction-in-force letter raises the question of the equity 
in this matter and necessitates my appealing the action 
affecting me. 

In order to provide some immediate information with 
regard to my Civil Service background I am furnishing 
the following: 

I was promoted to Grade 11 in 1945. In October of 
that year I left Federal service and did not return until 
employed by the Bureau of the Census on April 9, 1949 
as an Administrative Officer at GS-11. From December 10, 
1950 to April 27, 1952 I worked for the Bureau of the 
Census as an Administrative Officer GS-10. Effective April 
27, 1952 I was restored to GS-11. In an action dated Jan- 
uary 23, 1953 my permanent civil service status was re- 
stored to me effective August 31, 1950. I am presently 
earried in retention classification 1B, GS-11, service 
‘‘comp’”’ date 2/25/40, encumbering the position of As- 
sistant Administrative Officer, Class 301, CB-1812, Ma- 
ehine Tabulation Division, U.S. Bureau of the Census. 
Since June 9, 1952 I have been the Acting Administrative 
Officer for this Division as well as Acting Chief of the 
Division Management Section which is a position allocated 
at the GS-12 level. 

IT am most appreciative of the interview that you granted 
me and, particularly, of your reminding me of the neces- 
sity for filing a formal appeal in matters of this kind. 


Very truly yours, 


Joun C. Rirrer 
John C. Ritter 
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69 Filed Ang. 19, 1957 


Motion for Summary Judgment 


Comes now the plaintiff and through his attorney, Byron 
N. Scott, respectfully moves this Court to grant Summary 
Judgment for him on the ground that the pleadings, the 
depositions of Henry A. Bloom, the certified records of 
the Civil Service Commission and Department of Com- 
merce concerning plaintiff which were attached to the Mo- 
tion for Summary Judgment heretofore filed herein by 
Defendants, and the exhibits attached hereto numbered one 
to six, all of which are made a part hereof, show that there 
is no genuine issue as to a material fact and that plaintiff 
is entitled to judgment as a matter of law. 


Byron N. Scorr 


Byron N. Scott 
Attorney for Plaintiff 
* . * & eR ft . 2 * 
148 Filed August 19, 1957 


BUREAU OF THE CENSUS 


June 5, 1952 


Mr. John C. Ritter 

Assistant Administrative Officer 
Machine Tabulation Division 

C. F. Van Aken 

_ Chief, Machine Tabulation Division 
Assignment of Duties 


Effective June 7, 1952 and until further notice the 
authority and responsibilities of the Administrative Officer, 
Machine Tabulation Division, are delegated to you. This 
includes authority and responsibility under the Anti- 
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Deficiency Act with which you are familiar, as well as in 
security and safety matters. 


CFVan Aken :vme 


ec: Mr. Galt 
Dr. Dedrick 
Mrs. Almon 
. Alexander 
. Kehres 
. Armstrong 
. Boisen 
r. Merkin 
. Heiser 
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152 DEPARTMENT OF COMMEBCE 


Office of Personnel Management 
Washington 25 
August 15, 1955 
Mr. John C. Ritter 


5505-16th Street, N. W. 
Washington, D. C. 


Dear Mr. Ritter: 


This is in reference to my letter of August 9, 1955, 
advising you that we would investigate the statements 
contained in your letter of August 5, 1955, concerning your 
reduction in force from the Bureau of Census in 1953. 


I was pleased to note that you processed your case 
through the formal appeals procedure provided by the 
US. Civil Service Commission. In my opinion, their 
letter to you of August 20, 1954, is an excellent summary 
of the situation. As you were advised by the Commission, 
their study of your case failed to reveal any violation of 
your rights or of any law, rule, or regulation. They also 
indicated that the filling of other vacancies and the 
selection of employees for promotions were properly for 
administrative determination by the Bureau of the Census. 
Such actions must, of course, comply with the usual civil 
service requirements for the competitive service. 


I appreciate your having called this matter to our 
attention, but after reviewing the facts, I am convinced 
that the actions taken by the Bureau of the Census were 
in the best interest of the Federal service. I see no reason, 
therefore, for any further hearings or investigations of 
your case nor for rescinding the actions which were taken. 


Sincerely yours, 


/3/ CagLtTon Haywarp 
Director of Personnel 
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153 Filed August 19, 1957 
Exhibit 6 
Plaintiff's Affidavit 

District of Columbia, ss: 

John C. Ritter, having been duly sworn, deposes and 
says: 
J. He is the plaintiff in Civil Action 4700-55. 

2. That the things stated herein are true of his own 


knowledge and he would testify so in the event this case 
came on for trial. 


3. At the time of his separation from Bureau of Census, 
he was not permitted to see anything but a sheet of paper 
with four names on it which was alleged to have been a 
GS-11 Register. 


4, He was not permitted to see any other GS-11 
registers to determine whether anyone having lesser 
retention rights was being retained in a position for which 
he was qualified. 


5. He was not permitted to see any registers at GS-9 or 
below GS-11 to determine whom he could possibly bump. 


6. At no time during the year following his separation 
by RIF was he recalled and offered a job at any grade. 


Further deponent saith not. 


Joun C. Rrrrer 
Jobn C. Ritter 


Subscribed and sworn to before me this 19th day of 
August, 1957. 


Anns Mazor 
Notary Public 


My Commission expires January 1, 1962. 
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70 Filed September 16, 1957 
Order 


Upon consideration of the pleadings herein and of 
defendants’ motion for summary judgment and of plain- 
tiff’s motion for summary judgment and it appearing to 
the Court that the pleadings, the deposition of Henry F. 
Bloom, the affidavit of plaintiff and the certified records 
of the Civil Service Commission and the Department of 
Commerce concerning plaintiff which are filed herein show 
that there is no genuine issue as to any material fact and 
that defendants are entitled to judgment as a matter of 
law, it is by the Court this 16th day of September, 1957 

Oxprrep that the motion of defendants for summary 
judgment be and it hereby is granted and that judgment 
be entered for defendants, and it is further 


Orperep that the motion of plaintiff for summary judg- 
ment be and it hereby is denied. 


Epwarp M. Curran 
Judge 


71 Filed October 12, 1957 
Notice of Appeal 


Notice is hereby given this 12th day of October, 1957, 
that John C. Ritter hereby appeals to the United States 
Court of Appeals for the District of Columbia from the _ 
judgment of this Court entered on the 16th day of 
September, 1957, in favor of Defendants against said 
Plaintiff. 

Byrzon N. Scorr 
Byron N. Scott 
Attorney for Plaintiff 
517 Wyatt Bldg., 
Attorney General Washington, D. C. 
US. Attorney 
Hon. Sinclair Wicks 
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SrncuairR WEEKES, ET AL., APPELLEES 


APPHAL FROM THE UNITED STATES DISTRIOT COURT FOR THE 
DISTRICT OF COLUMBIA 


Attorneys, 
Department of Justice, Washington 25, D. C. 





QUESTIONS PRESENTED 


1. Whether the procedures of the Lloyd-Lafollette Act are 
applicable to appellant’s separation from the Bureau of the 
Census in the course of a reduction in force. 

2. Whether appellant was properly reached for separation 
in that reduction in force. 

3. Whether appellant’s failure to bring suit for over fourteen 
months after the denial of his appeal by the Civil Service 
Commission’s Board of Appeals and Review constitutes laches. 


(i) 
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Questions presented. 
Statement of the case 


B. The administrative procedure 
Summary of argument 


I. The Lloyd-Lafollette Act is inapplicable to appellant’s 
separation because his separation was necessitated by a 
reduction in appropriations and had no connection with 
the character of his job performance; moreover, none of 
his rights under the reduction in force regulations were 


II. Bloom’s reassignment to the Bureau of the Census was not 
only required by applicable regulation, but was in any 
event within Agency discretion 

III. Appellant’s failure to bring suit for over fourteen months 
after the denial of his appeal by the Civil Service Commis- 
sion constitutes laches 

Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Joun C. Ritrer, APPELLANT 
Vv. 
SINcLaIR WEEKS, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 


This suit was filed on October 24, 1955, by the appellant 
John C. Ritter, a non-veteran Civil Service employee, to com- 
pel the defendants to restore him to a GS-11 position in the 
Machine Tabulation Division, Bureau of the Census, Depart- 
ment of Commerce (J. A. 2-11). The defendants, in addition 
to Sinclair Weeks, Secretary of Commerce, are the members 
of the Civil Service Commission, the Chief of the Personnel 
Division of the Bureau of the Census, and the Director of 
Personnel of the Department of Commerce (J. A. 2). On 
cross-motions for summary judgment, defendants’ motion was 
granted, and plaintiff’s denied (J. A. 75). The plaintiff has 
appealed (J. A. 75). 


A. The facts 


The facts, as set forth in the pleadings and exhibits attached 
to the motions for summary judgment, may be summarized 
as follows: 


(1) 








2 


In a letter of May 29, 1953, Mr. Ritter was advised that 

because drastic reductions had been recommended in the 
Census Bureau’s budget for the next fiscal year, particularly 
with respect to a scheduled census of industry and trade, the 
Bureau was forced to plan extensive reductions in force (J. A. 
27-28). Appellant was further advised that the GS-11 posi- 
tion he occupied would either be eliminated or offered to an 
employee with higher retention preference, and that, accord- 
ingly, his last day of service would be June 30, 1953 (J. A. 
28-29). He was assured that his services had been entirely 
satisfactory and that the “only reason for this action is the 
reduction in funds available in the next fiscal year and is in 
no way 2 reflection on you personally” (J. A. 29-30). 
"Four subsequent letters, reflecting the Bureau’s hope that 
the reduction in force would not have to take effect, were sent 
to Mr. Ritter postponing the June 30 separation date estab- 
lished by the first letter (J. A. 31-36). The first of these 
subsequent letters, dated June 26, 1953, notified the appellant 
that he would be retained in his position until August 2 (J. A. 
31-32). The second letter, dated June 30, advised Mr. Ritter 
that unfortunately the reduction in force would have to be- 
come effective on July 31, and that from July 13 through 
July 31 he would be on leave status (J. A. 32-34). On July 
10 the Bureau notified Mr. Ritter that he could remain on 
active duty status during the period from July 13 to July 31 
(R. 35). On July 31, 1953, Mr. Ritter’s final separation 
date was again extended: 


It now appears that a limited amount of working 
funds may be available to the Bureau from other appro- 
priations. To the extent that we receive additional 
money, it will be possible to offer continuing employ- 
ment to a relatively small number of employees who 
otherwise would be separated. In order to assure our- 
selves that no employees are unnecessarily denied em- 
ployment, we have decided to extend the proposed 

‘ separation date for all employees until August 28, 1953. 
* * * During this period you will be continued in a 
leave status (J. A. 35-36). 
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No additional funds having become available, Mr. Ritter was 
separated from the Bureau of the Census on August 28, 1953, 
as a result of a reduction in force (J. A. 37). 

Prior to the initial RIF letter of May 29, 1953, advising Mr. 
Ritter of the reduction in force effective June 30, 1953, one 
Henry A. Bloom had been reassigned to the Bureau of the 
Census under the following circumstances: 

Beginning in 1948, Henry A. Bloom held the position of 
Administrative Officer, GS-11, in the Division Management 
Section of the Agriculture Division of the Bureau of the Cen- 
sus of the Department of Commerce (J. A. 18-19). With the 
outbreak of the Korean War, Bloom decided to transfer to a 
position in a defense activity. Accordingly, he applied for and 
was appointed to the position of Material Controls Accountant 
in the Canadian office of the National Production Authority, 
another branch of the Department of Commerce (J. A. 18). 
His appointment to. this position, which was directly con- 
nected with the war effort,’ became effective on November 13, 
1951 (J. A. 18,20). When Mr. Bloom left for this defense job, 
he assumed that he would return:to the Bureau of the Census 
when the war was over (J. A. 19). The nature of the action 
listed on his notification of personnel action was “reassignment 
and transfer-indefinite;” the legal authority for the action was 
noted as Civil Service Regulation 8.108 (a), which gives agen- 
cies authority to transfer employees within the agency, 15 F. R. 
77482 

On March 26, 1953, Mr. Bloom was notified that, as a result 
of a reduction in force in the National Production Authority, 
he would no longer be able to retain his position and that his 
last day of work would be May 8, 1953, later extended to May 
22, 1953 (J. A. 18, 52). Accordingly, he returned to the Bureau 


+The National Production Authority was created by order of the Secre- 
tary. of Commerce (15 F. R. 6181) pursuant to an Executive Order of the 
President (15 F. R. 6105) delegating to the Secretary certain activities 
under the Defense Production Act of 1950, 64 Stat. 798, 50 U. S. C. App. 2061 
et seg. Among the purposes of the NPA was the “determination of the 
requirements for materials and commodities needed for defense.” 15 F. RB. 
6182. 

? The citation to all Civil Service Regulations is to the regulation in force 
at the applicable time. 
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of the Census and asked if he might have his old job back 
(J. A. 20). He was advised that his former position as GS-11 
in the Agriculture Division of the Census Bureau had never 
been filled and that the Bureau would be happy to have him 
back (J. A. 20). Mr. Bloom returned to his former position on 
May 22, 1953 (J. A. 26,71). The nature of the action listed on 
his notification of personnel action was “reassignment and 
change of headquarters;” the authority for the action was 
Civil Service Regulation 8.108 (a) (1), which provides that 
“The Commission hereby delegates authority to agencies to 
promote, demote, or reassign any permanent employee having 
&@ competitive status and serving in a competitive position 
Oe SP TT Bets O40 

~ On August 30, 1953, Mr. Bloom was promoted from GS-11, 
Agriculture Division to a GS—12 in the Division Management 
Section of the Machine Tabulation Division of the Bureau of 
the Census (J. A. 17), the position which Ritter had held in an 
acting capacity from June 7, 1952, until his separation on 
August 28, 1953 (J A. 3, 8, 66). 


B. The administrative procedure 


Pursuant to Section 20.9 (a) of the applicable Civil Service 
Regulations, 17 F. R. 11736, Mr. Ritter appealed his reduction 
in force separation to the Civil Service Commission on July 10, 

1953 (R. 63-65). After a Civil Service investigation (J. A. 
61-62), Mr. Ritter was advised that he was properly reached 
for reduction in force action (J. A. 59). In the letter denying 
his appeal, he was advised of his right of further appeal to the 
Commissioners of the Civil Service Commission (J. A. 59). 

On October 21, 1953, Mr. Ritter exercised this right of appeal 
to the Commissioners, pursuant to Section 20.9 (b) of the 
Civil Service Regulations, 17 F. R. 11736 (J. A. 54-58). In 
a comprehensive letter from the Chairman of the Board of 
Appeals and Review discussing each of Mr. Ritter’s conten- 
tions, his appeal was again denied (J. A. 51-53). This final 
action occurred on August 20, 1954 (J. A. 51) and concluded 
all of Mr. Ritter’s administrative rights to review provided by 
statute or regulation. 
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The record of Mr. Ritter’s further attempts to obtain redress 
at the administrative level follows: 

On September 15, 1954, Mr. Ritter requested the Board 
of Appeals and Review of the Civil Service Commission to 
reopen his case (J. A. 48-51). Because this request raised no 
new facts, it was denied on October 6, 1954 in a letter signed 
by the Chairman of the Board of Appeals and Review (J. A. 
47-48). Mr. Ritter then wrote (through his attorney) to the 
Board of Commissioners of the Civil Service Commission 
(October 13, 1954) (J. A. 44-47). Again he was advised by 
the Chairman of the Board of Appeals and Review that his 
request contained no new facts for consideration by the 
Agency and that there was, therefore, no reason for further 
review (J. A. 43-44). Mr. Ritter’s attorney again wrote to 
the Board objecting, inter alia, to the fact that the previous 
letter to the Board had been acknowledged, not by the Board 
or its members, but by the Chairman of the Board of Appeals 
and Review (J. A. 41-48). Accordingly, the reply to this 
letter, again denying further review, was signed by the Chair- 
man of the Civil Service Commission (J. A. 39-40). 

Mr. Ritter then wrote to the Secretary of the Department 
of Commerce. On August 15, 1955, the Director of Personnel 
replied to Mr. Ritter’s letter, advising him that there appeared 
to be no reason for further hearings or investigation (J. A. 73). 

On October 24, 1955, over fourteen months after he ex- 
hausted the appellate procedure provided by regulation before 
the Civil Service Commission, appellant filed his complaint in 
the District Court for the District of Columbia (J. A. 2). 
From an order granting the Government’s motion for sum-. 
mary judgment (J. A. 75), Mr. Ritter has appealed. 


SUMMARY OF ARGUMENT 


1. The Lloyd-Lafollette Act is not applicable to appellant’s 
separation because it was effected as a result of a reduction 
in force, and not because of misconduct or the character of ap- 
pellant’s job performance. Moreover, appellant was properly 
reached in the reduction in force because employees in his 
competitive level who were retained each held a higher posi- 
tion on the retention preference register. 

456452—58———2 
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2. As to appellant’s complaint concerning Bloom’s reassign- 
ment to the Bureau of the Census, this reassignment was not 
only specifically required by Agency regulation, but was in any 
event within agency discretion—a discretion with which courts 
will not interfere. 

3. Moreover, appellant’s suit is barred by laches because of 
his failure to file suit for over fourteen months after the denial 
of his appeal by the Board of Appeals and Review. 

- Appellant’s contention that he had not exhausted his ad- 
ministrative remedies until the denial of his repeated requests 
to reopen his case contravenes well-settled law. Time begins 
to run for the purpose of determining the applicability of 
laches from the date of the denial of an employee’s appeal 
by the Civil Service Commission’s Board of Appeals and Re- 
view, for the door of the court is open to the employee at that 
time. Grasse v. Snyder, 89 U. S. App. D. C. 352, 192 F. 2d 
35; Elchibegoff v. Dulles, 123 F. Supp. 831 (D. C. D. C.), 
aff'd., 95 U.S. App. D. C. 362, 222 F. 2d 53. 

Appellant’s contention that the Government must prove 
prejudice by introducing affidavits of the specific prejudice 
which would result from reinstatement is equally groundless. 
Innumerable cases in the Supreme Court and this Court have 
barred reinstatement suits on the ground of laches because of 
the prejudice presumed from the delay itself without requir- 
ing any affidavits. Neither Duncan v. Summerfield 
(C. A. D. C., No. 13867, decided December 31, 1957), nor 
Gurley v. Wilson, 99 U. S. App. D. C. 336, 239 F. 2d 957, 
suggest that such affidavits are necessary. 


AEGUMENT 


I. The Lloyd-Lafollette Act is inapplicable to appellant’s sepa- 
ration because his separation was necessitated by a reduc- 
tion in appropriations and had no connection with the 
character of his job performance; moreover, none of his 
rights under the reduction in force regulations were 
violated 


Appellant contends that his separation from the Bureau of 
‘the Census was illegal because the procedures set out in the 
‘Lloyd-Lafollette Act, 5 U. S. C. 652, were not followed (Ap- 


, os 


My 
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pellant’s Br. 4,8). However, appellant was not separated for 
“such cause as will promote the efficiency of such service” 
(5 U.S. C. 652); his separation was not based on misconduct 
or the character of his job performance. As was specifically 
stated in the initial letter of May 29, 1953 from the Chief of the 
Personnel Division of the Bureau of the Census notifying him 
of his separation, “The only reason for this action is the ré- 
duction of funds available in the next fiscal year and is in no 
way a reflection on you personally” (J. A. 30). Accordingly, 
the provisions of the Lloyd-Lafollette Act relating to separa- 
tions for cause are inapplicable to Mr. Ritter’s separation. : 

This reduction in force was not directed solely at Mr. Ritter, 
as would have been the case had his separation been for cause, 
but was effective throughout the Bureau of the Census as well 
as other branches of the Department of Commerce. The let- 
ters sent to Mr. Ritter were sent, not to him alone, but to 
large numbers of employees who were necessarily separated 
because of an anticipated drastic cut in funds for the ensuing 
fiscal year. There is thus no basis for the contention that 
appellant was dismissed for cause and that the procedural 
requirements of the Lloyd-Lafollette Act were applicable to 
his separation. 

Nor were appellant’s procedural rights under the reduction 
in force regulations violated. Civil Service Regulations, Part 
20, 17 F. R. 11733. Employees on appellant’s competitive 
level who were not affected by the reduction in force each held 
higher positions on the retention register than did appellant. 
And certainly a court will not review the agency’s determina- 
tion as to the number of positions by which it will reduce its 
force or its determination as to the positions to be affected 
by the reduction in force so long as the retention preference 
register is followed in effecting separations. Yet this is 
essentially the type of review which appellant seeks here. 


IL Bloom’s reassignment to the Bureau of the Census was not 
only required by applicable regulation, but was in any 
event within Agency discretion 


Appellant seems to recognize that the requirements of the 
Lloyd-Lafollette Act pertain only to separations for misconduct 
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or other cause and need not be observed with respect to separa- 
tions effected during a reduction in force. He argues, however, 
that the reduction in force undertaken at the Bureau of Census 
at the time here in question lost its character as such a reduc- 
tion and was somehow converted into a separation for cause by 
virtue of the reassignment to the Bureau of Henry A. Bloom 
in May 1953. We are at a loss to understand how a reduction 
in force necessitated by a severe budgetary cut and resulting 
in the layoff of large numbers of employees may be trans- 
formed into something else because one employee from another 
unit of the Department is reassigned to the Bureau. In any 
event, as we show below, there can be no serious question as to 
the propriety of Bloom’s reassignment. 

At the outset, we are met with Department of Commerce 
regulations specifically requiring the reassignment in question. 
Bloom transferred to the Department’s National Production 
‘Authority from the Department’s Bureau of the Census on 
May 138, 1951 (J. A. 70). Section 6 of the Order of the Secre- 
tary of Commerce establishing the National Production Au- 
thority * provided that any employee of the Department of 
‘Commerce who transferred to the NPA was entitled to re- 


employment rights in the position from which he transferred 
when his services were no longer needed at NPA: 


All permanent employees of the Office of Industry 
and Commerce who are transferred by the terms of this 
order to the National Production Authority and who 
remain with that organization and perform satisfactory 
service shall be entitled to reemployment rights in an 
appropriate position of at least the same grade held on 
the effective date of this order [September 14, 1950], 
when the transferred functions are returned to that 
Office. Other permanent employees of the Department 
who are transferred individually to the National Pro- 
duction Authority shall be entitled to reemployment 
rights under the same terms in the bureau or office from 


: * The National Production Authority was established by the Secretary of 

Commerce pursuant to authority delegated to him by the President under 
the Defense Production Act of 1950, 64 Stat. 798, 50 U. S. C. App. 2061 
et seq. (15 F. R. 6105). 
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which transferred when their services are no longer 
needed in the National Production Authority (15 F. R. 
6183). [Emphasis supplied.] 


Bloom was notified on March 26, 1953, that he would be af- 
fected by a reduction in force in NPA on May 8, 1953 (later 
extended to May 22) and that therefore his services there 
were no longer needed (J. A. 52). It is clear, therefore, that 
Bloom had a legal right under the regulations to return to 
his former position in the Bureau of the Census when affected 
by a reduction in force in the National Production Authority, 
and that a refusal to reemploy him would have violated these 


regulations.* 


“In addition, Bloom had reemployment rights in the Bureau of the 


Census because of the defense nature of his NPA work, by virtue of Civil 
Service Regulations, Sections 8201-8206, 17 F. R. 344-345, promulgated 
January 11, 1952 (although these regulations are commonly applied to inter- 
agency transfers rather than intra-agency transfers). The pertinent parts 
of these regulations are reproduced below: 

“$8201 Reemployment rights defined. Any permanent employee 
granted reemployment rights under this subpart shall be entitled to be 
reemployed with the status of a permanent employee, within thirty days 
of his application, by the original agency in which he was granted reem- 
ployment rights in the occupational field and at the same grade or level and 
in the same geographical area as the position which he last held on a 
permanent basis in that agency. 

s ft * * * 

“$8203 Conditions under which reemployment rights are granted. (a) 
Whenever a permanent employee of a nondefense activity is transferred 
or appointed to a position in a defense activity he shall be granted reem- 
ployment rights * * * 

* * * = s 

“The indefinite appointment with reemployment rights of any such 
employee which was made on or after November 1, 1951, under former 
$8115 (a) without a break in service of one work day, is hereby con- 
verted to a transfer with reemployment rights under this section. 

cd * * a * 

“$8206 Conditions under which employees may apply for reemploy- 
ment. (a) An employee shall be entitled to reemployment by the original 
agency in which he was granted reemployment rights when he is: 

“(1) Involuntarily separated without cause such as would reflect on 
his suitability for reemployment * * *” 

Former Section 8.115 referred to in Section 8.208, supra, was promulgated 
on February 28, 1951 and may be found at 16 F. R. 1845. It and the 
preceding section provide in pertinent part as follows: 

“$8114 Granting of recemployment rights in the interest of the defense 
program. (a) Any permanent employee of a nondefense agency in the 
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- Moreover, Civil Service Regulations, Section 8.108 (a), cited 
by the Department of Commerce at the time of the reassign- 
ment as authority for its action (J. A. 71), specifically allows 
the agency to make reassignments of competitive-status 
employees: 


The Commission hereby delegates authority to agencies: 


(1) to promote, demote, or reassign any permanent 
employee having a competitive status and serving in a 
competitive position (17 F. R. 343)° 


And it is well-settled that courts will not interfere with this 
type of agency discretion in the field of personnel adminis- 
tration.® 

Finally, even if this reassignment were not mandatory but 
were discretionary and even if this Court had authority to 
review the agency’s discretion in reassigning employees, it 
would find more than adequate justification for the agency’s 
action. 

In the first place, Bloom’s reassignment to his former GS-11 
position occurred before the reduction in forre. The record 


executive branch shall be granted reemployment rights upon indefinite 
appointment by a defense agency under $8115 (a) * * * 

“$8115 Appointment of employees with reemployment rights. (a) The 
Commission hereby delegates authority to agencies to give indefinite ap- 
pointments to employees with reemployment rights provided the standards 
of the Commission are met and the promotion restrictions of § 8.109 are 
observed.” 

*In addition the regulations also specifically provide that in a reduction 
in force an agency shall not be prohibited from transferring employees to 
different duty stations, Civil Service Regulation 20.5 (d), 17 F. R. 11735-6. 
Bloom’s transfer from the National Production Authority to the Census 
Bureau occurred as a result of a reduction in force in the NPA (J. A. 18, 
52). Accordingly, the agency in these circumstances could not be pro- 
hibited from transferring Bloom to a different duty station; for the re- 

duction in force regulations provide that in a reduction in force “No agency 

shall be required * * * to transfer any employee to a different duty sta- 
tion, and no agency shall be prohibited from taking such administrative 
actions.” Civil Service Regulation, Sec. 20.5 (d), 17 F. R. 11735-6. 

* See, e. g., Hberlein v. United States, 257 U. S. 82; White v. Berry, 171 
U.S. 366; In re Sawyer, 124 U. S. 200; Carter v. Forrestal, 85 U. S. App. 
D. C. 58, 175 F. 2d 364, certiorari denied, 338 U. S. 882; Levy v. Woods, 
171 F. 2d 145 (C. A. D. C.); Friedman v. Schwellenbdach, 81 U. S. App. 
D. C. 365, 159 F. 2d 22, certiorari denied, 330 U. S. 888; Levine v. Farley, 
70 App. D. C. 381, 107 F. 2d 186, certiorari denied, 308 U. S. 622. 
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does not reveal exactly when Bloom first talked to the person- 
nel staff at Census concerning his reassignment. Presumably 
this occurred at least a few weeks prior to May 22, 1953, for 
on that date he was actually reassigned and began work in his 
former position. The initial RIF letters at the Bureau of the’ 
Census did not go out, however, until May 29, 1953 (J. A. 27), 
and even then were issued only on the basis of recommended 
reductions in the budget. The situation remained tentative 
and uncertain for three months after the initial RIF letters 
went out. It was not until August 28, 1953, that the reduc- 
tions in force became effective (J. A. 37). In these circum- 
stances, it is submitted that it was not improper for the De- 
partment of Commerce to reassign Bloom to the Census Bu- 
reau on May 22, 1953, even if it were not required by regula- 
tion to do so. An agency’s authority to reassign its employees 
is not abolished or suspended because of the possibility that a 
reduction in force may be in the wind. As it later turned out, 
the reduction in force did in fact take place, although at the 
time of Bloom’s reassignment it was no more than an unhoped- 
for possibility. But even then it did not take place for three 
months. It is submitted that there is no basis for a court to 
abolish the agency’s discretionary authority to transfer and 
reassign its employees in such circumstances. 


III. Appellant’s failure to bring suit for over fourteen months 
after the denial of his appeal by the Civil Service Com- 
mission constitutes laches 


Section 20.9 of the Civil Service Regulations, 17 F. R. 11736, 
provides an appeal procedure for employees who believe their 
reduction in force is improper. Under this procedure an 
employee may appeal first to the appropriate officer of the 
Civil Service Commission and then to the Commissioners them- 
selves. This is the only administrative procedure provided 
by statute or regulation by which a nonveteran may protest 
his separation as a result of a reduction in force. 

The appellant here availed himself of his right of appeal 
both to the appropriate officer of the Civil Service Commission 
(J. A. 59-60) arid to the Commissioners themselves (J. A. 51- 
59). On August 20, 1954, Mr. Ritter’s final appeal was denied 
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by the Board of Appeals and Review acting for the Commis- 
sioners (J. A. 51). At this point the doors of the court were 
open to him. Yet he delayed over fourteen months, until 
October 24, 1955, to file his suit in the district court. The 
Supreme Court and this Court have repeatedly held that com- 
parable delays in initiating reinstatement suits constitute 
laches. Norris v. United States, 257 U.S. 77 (11 months); 
United States ex rel. Arant v. Lane, 249 U.S. 367 (almost two 
‘years) ; Grasse v. Snyder, 89 U.S. App. D. C. 352, 192 F. 2d 
35 (16 months); Caswell v. Morgenthau, 69 App. D. C. 15, 
98 F. 2d 296, certiorari denied, 305 U. S. 596 (18 months) ; 
Drown. v. Higley, — U.S. App. D. C. —, 244 F. 2d 774 (16 or 
27 months) ; O’Connor v. Summerfield, 99 U.S. App. D. C. 249, 
239 F. 2d 69 (2 years) ; Haas v. Overholser, 96 U.S. App. D. C. 
22, 223 F. 2d 314 (2 years). . 

To mitigate the effect of this delay appellant presents two 
arguments: First, he argues that because he wrote a series of 
letters to the Civil Service Commission and the Secretary of 
Commerce after his appeals had been denied, his administra- 
tive remedies were not exhausted and the time for determining 

‘the applicability of laches did not begin to run until all this 
correspondence had been answered (Appellant’s Br. 8); sec- 
ondly, he argues that because the Government did not intro- 
‘duce specific proof of prejudice, the doctrine of laches is in- 
applicable (Appellant’s Br. 9). However, as we shall now 
show, both these arguments are fallacious and contravene well- 
settled law. 

1. This Court has frequently held that with the denial of an 
appeal by the Civil Service Commission’s Board of Appeals 

‘and Review, the court is open to a separated employee and 
that the time then begins to run for the purpose of determin- 
ing the applicability of laches. 

In Elchibegoff v. Dulles, 95 U.S. App. D. C. 362, 222 F. 2d 
53, the plaintiff contended as does appellant here, that his 
' administrative remedies had not been exhausted until the 
Commission repeatedly refused to reopen his case. In the per 
curiam affirmance of the district court decision barring the suit 
on the ground of laches, this Court computed the delay from 
the time of the denial of the plaintiffs appeal to the Board of 
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Appeals and Review. In the district court decision thus af- © 
firmed, Chief Judge Laws had written: 


Plaintiff argues his administrative remedies were 
exhausted not in February, 1948, when the Board of 
Appeals and Review upheld the dismissal, but in 
March of 1954 when the Commission refused to reopen 
the case * * * The Board of Appeals and Review, how- 
ever, is the body to which appeals addressed. to the 
Commissioners are referred. 5 Code Fed. Regs., § 22.11 
(a), (b) (1949). Further appeals are a matter of dis- 
cretion, not of right, and may not be entertained unless 
new and material evidence is submitted, no limitation 
of time being stated. 5 Code Fed. Regs., § 22.11 (d), 
(e) (1949). As is indicated in Grasse v. Snyder, supra, 
his administrative remedies were exhausted and the 
doors of this Court open to plaintiff in February, 
1948, when his appeal was denied by the Board of 
Appeals and Review. (123 F. Supp. 831, 832 
(D.C. D.C.)). 


As noted in the quotation, the delay in Grasse v. Snyder; 


89 U.S. App. D. C. 352, 192 F. 2d 35, was also computed from 
the time of the denial of the plaintiff’s appeal by the Board 
of Appeals and Review. Said the Court, “The Government 
correctly argues that the appeal decision by the Commission , 
was final” 89 U.S. App. D. C. at 354, 192 F. 2d at 37. More- 
over, the Grasse case is particularly applicable to the case at 
bar because of the plaintiff’s contention there, as here, that 
his delay in filing suit. was excused by the writing of letters to 
influential officials. Said the Court: 

We are not impressed with plaintiff’s contention that. 
by writing vitriolic letters about his discharge to various 
influential people after his appeal was finally decided, 
he was acting diligently in a sincere effort to regain 
the position (192 F. 2d at 37). 

2. Appellant’s bland assertion that the Government has not 
been prejudiced by his delay in filing suit likewise will not 
withstand analysis. The same considerations of prejudice 
which warranted the application of laches by the Supreme 
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Court in United States ex rel. Arant v. Lane, supra, are present 
here; for there, as here, “Such a long delay must necessarily 
result in changes in the branch of the service to which he 
‘was attached and in such an accumulation of unearned salary 
that, -when unexplained, the manifest inequity which would 
result from reinstating him renders the application of the 
‘doctrine of laches to his case peculiarly appropriate in the 
interests of justice and sound public policy” (249 U.S. at 372). 
‘Were appellant restored to his former position, the Govern- 
ment would be compelled to pay two salaries for the single 
service it has received from the date of appellant’s separation 
until his restoration. See Comptroller General’s decision, 
B-129169, 36 Comp. Gen. 225. Furthermore, the job organiza- 
tion and promotion opportunities of other employees at the 
‘Bureau of the Census would obviously be affected by appel- 
lant’s reinstatement. Appellant, on the other hand, would 
have to re-learn much that makes an experienced employee an 
efficient one; while he would displace another employee who, 
over the years, has come to feel secure in his position. Cf. 
Grasse v. Snyder, 89 U. S. App. D. C. 352, 354, 192 F. 2d 35, 
38. These are the elements of prejudice deemed decisive by 
the Supreme Court in United States ex rel. Arant v. Lane, 
_ Supra. 
_ Appellant’s reliance on Duncan v. Summerfield (C. A. D.C., 
No. 13867, decided December 31, 1957) and Gurley v. Wilson, 
99 U. S. App. D. C. 336, 239 F. 2d 957 is misplaced. In the 
Duncan case, this Court held that “Normally a dismissed 
government employee who waited two years and eight months 
before bringing suit would be guilty of laches, but in this case 
we think circumstances excuse the delay.” Having found that 
there was no unreasonable delay in the particular facts of that 
case, this Court concluded that laches was inapplicable. With 
respect to the element of prejudice as an element of laches the 
Court made a finding neither way, saying simply that preju- 
dice “is not clearly present.” In its discussion of prejudice, the 
- Court indicated its reason for finding that prejudice was not 
clearly present, despite the fact that the appellant in that case 
would be entitled to back pay and would displace the man 
presently occupying his former position. The implication 
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from the opinion is that this damage to the Government was 
caused “not by his [appellant’s] awaiting the result of another 
suit before filing his own” * but by the fact that this particular 
dispute could not be resolved prior to the Supreme Court’s 
decision in Cole v. Young, 351 U. S. 536, even if suit had been 
filed earlier. It is clear from the quotation from the Duncan 
case in the previous sentence that this Court’s reservations 
as to the presence of prejudice stem not from any doubt that 
‘two salaries would have to be paid or that the service would 
be disrupted, but from the fact that these results were caused, 
in the peculiar facts of that case, because of the Government’s 
obvious and understandable unwillingness to allow the dispute 
to be settled prior to the decision in Cole v. Young. Thus the 
damage to the Government was not caused by the delay in ~ 
filing suit, but by the pendency of Cole v. Young. 

The Duncan case cannot be read, however, as holding that 
in each case the Government must introduce affidavits of . 
specific prejudice before a plea of laches will be sustained. 
There is nothing in the opinion suggesting this. On the con- 
trary, the Court stated that “Normally a dismissed government 
employee who waited two years and eight months before bring- 
ing suit would be guilty of laches.” To read the case as ap- 
pellant suggests would be to overrule sub silentio innumerable 
laches cases, including several in the Supreme Court, applying 
the doctrine in the absence of such affidavits. See cases cited 
supra, p.12. It is submitted that the language of the Duncan 
opinion will not support such a drastic reading. 

Nor is Gurley v. Wilson, supra, of any more aid to the ap- 
pellant’s cause here. The court refused to find prejudice in 
Gurley because he did not claim back pay. Here, on the other 
hand, Mr. Ritter seeks reinstatement with a “judgment for 
back pay” (J. A.11). Although this Court has no jurisdiction 
to award a judgment for back pay,* the effect of an order for 


‘In the Duncan case, the employee was dismissed under the provisions 
of Executive Order 10450 which in Cole v. Young, supra, was held inap- 
plicable to those who held non-sensitive positions like Duncan’s. However, 
his suit for reinstatement was not filed until after the Supreme. Court’s 
decision in Cole v. Young. 

*28 U.S. C. 1846 (d). 
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reinstatement would be to compel its payment, as was implied 
in the Duncan case. Secondly, the Court refused to find 
prejudice on the facts of the Gurley case because the employee 
had held the position of “saw reconditioner’, “obviously a 
subordinate position” 99 U.S. App. D. C. at 338, 239 F. 2d at 
959. By contrast, the appellant here seeks reinstatement to a 
supervisory position of a professional nature as a GS-11. The 
dissimilarity between the positions held by the employees in 
Gurley and here makes that case totally inapplicable to the 
case at bar. 
CONCLUSION 

For the reasons stated, it is respectfully submitted that the 

decision of the district court should be affirmed. 


Georce CocHran Dovs, 


Assistant Attorney General. 
Ouiver GascH, 
United States Attorney. 
Morron HonnaNnDEr, 
HrrsHEL SHANKS, 
Attorneys, 
Department of Justice, Washington 25, D.C. 
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Appellant respectfully petitions the Court, in accordance 
with Rule 26 of the General Rules of the Court, for a re- 
hearing of the per curiam decision entered in the above 
cause on May 15, 1958, on the ground that the Court 
erroneously accorded controlling effect to a departmental 
order which was ineffective at the pertinent time because 
it was contrary to a Civil Service Commission rule which 
had superseded: it. 


The material facts are stated clearly in the Opinion of 
the Court. For the convenience of the Court in consider- 
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ing this petition, the pertinent facts are set forth much 
more briefly and are interspersed with references to and 
quotations from Civil Service Regulations, Transmittal 
Sheets and Departmental Circulars in effect at the perti- 
nent times, to show that contrary to the Court’s decision, 
reemployment rights had not been granted to Henry A. 
Bloom when he was appointed to the position of Materials 
Control Accountant by the National Production Authority 
on November 13, 1951. 


The per curiam Opinion of the Court held that Section 
6 of the Order of the Secretary of Commerce establishing 
the National Production Authority, issued September 13, 
1950 (15 F.R. 6182) automatically granted Bloom re- 
employment rights when he left Census and went to N.P.A. 
Appellant has conceded that 7f Bloom had reemployment 
rights when he was rehired by Census on May 22, 1953, 
Census did not abuse its discretionary power by selecting 
appellant as the one to be separated in the reduction in 
force, but insists that the question of whether Bloom had 
‘reemployment rights should have been decided, not by 
reference to an interim and superseded order of the Sec- 
retary of Commerce which would seem to have granted 
reemployment rights to him, but by reference to the pro- 
cedure requirements of the Civil Service Commission 
Regulations for granting reemployment rights in effect at 
the time Bloom left Census to go to N.P.A, and according 
to which, as the record shows, reemployment rights were 
neither requested by N.P.A. nor granted by Census as re- 
quired by the pertinent regulation. An outline of the 
history of reemployment rights from the date of the issu- 
ance of the Secretary’s Order to the date of Bloom’s 
separation from Census will make the point clear. 


Executive Order No. 10161, issued September 9, 1950 
(15 F.R. 6105; 50 U.S.C. App. 2071; 1950 U.S. Congres- 
sional Service 1639.) delegated to the Secretary of Com- 
merce ali functions, with respect to materials and facilities, 
which had been conferred upon the President by Title I 
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of the Defense Production Act of 1950 (50 U.S.C. App. 
2071-2073). Nothing in this or any other Executive Order 
or any Regulations of the Civil Service Commission gave 
the Secretary of Commerce the authority to make a 
blanket grant of reemployment rights in futuro and, to 
this extent, the efficacy of the Order is, therefore, suspect. 
It is not necessary, however, for the determination of the 
question presented herein to rely solely upon the fact that 
the Secretary’s Order was ineffective because he acted 
without authority when he wrote the second sentence of 
Section 6 of his September 13, 1950 Order. 


The Secretary of Commerce, by the order issued Septem- 
ber 13, 1950 (15 F-.R. 6182), established the National Pro- 
duction Authority, stated its functions, and transferred 
certain divisions of the Office of Industry and Commerce 
with their personnel to the N.P.A., as follows in pertinent 


part: 


Section 4. Organizational Adjustments. The follow- 
ing industry divisions of the Office of Industry and 
Commerce of the Bureau of Foreign and Domestic 
Commerce, together with their personnel, are trans- 
ferred to the National Production Authority. * * * 
The Division of Small Business and the Marketing 
Division of the Office of Industry and Commerce are 
transferred to the National Production Authority, 
together with related personnel, 


Section 5. Adminstrative and Field Services. Pend- 
ing further development of the organization and facili- 
ties of the National Production Authority and until 
otherwise directed, the central personnel, accounting 
information and other administrative service facilities 
of the Office of the Secretary shall provide administra- 
tion and other services to the National Production Au- 
thority. In addition, any necessary field services will 
be provided by the Department Field Service. 


Section 6. Reemployment Rights. All permanent 
employees of the Office of Industry and Commerce who 
are transferred by the terms of this order to the 
National Production Authority and who remain with 
that organization and perform satisfactory service 
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shall be entitled to reemployment rights in an appro- 
priate position of at least the same grade held on the 
effective date of this order, when the transferred func- 
tions are returned to that Office. Other permanent 
employees of the Department who are transferred wm- 
dividually to the National Production Authority shall 
be entitled to reemployment rights under the same 
terms in the bureau or office from which transferred 
when their services are no longer needed in the 
National Production Authority (Emphasis added). 


Bloom worked for the Bureau of the Census and was 
not affected by Section 4. He performed administrative 
services for the Bureau of the Census and was excluded 
‘from transfer by Section 5. He was not affected by the 
first sentence in Section 6 because he was not in the Office 
of Industry and Commerce. The Court in its Opinion 
emphasized the second sentence of Section 6, and: said: 


The foregoing provision applied to a situation such 
as that of Bloom, who had tramsferred to tthe National 
Production Authority from another branch of the De- 
partment of Commerce (Emphasis added). 


But Bloom’s action was not such as was contemplated by 
the second sentence in Section 6. The order creating 
N.P.A. transferred certain divisions of the Office of In- 
dustry and Commerce of the Bureau of Foreign and 
- Domestic Commerce, with their personnel, to the N.P.A. 
- (Section 4). It was a summary action and the personnel 
had no choice but to be transferred. The order said, 
‘“‘together with their personnel are transferred’’, not 
‘“‘tovether with such of their personnel who ask for it are 
- transferred’’ (see Opinion). The second sentence of Sec- 
tion 6 provided that ‘‘other permanent employees of the 
Department who are transferred individually to the Na- 
- tional Production Authority shall be entitled to reemploy- 
ment rights” (emphasis added). Bloom was not “trans- 
ferred’’ in the sense contemplated by the Order. His was 
- not a summary transfer. The Secretary did not send him 
' as he had others; he went of his own accord. He wasn’t 
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transferred; he transferred. The Court in its Opinion 
found that ‘‘Bloom applied for and was appointed to a 
position in the Canadian, office of the National Production 
‘Authority’? and that he ‘‘had tramsferred’’; not that the 
‘“‘was transferred’’. The second sentence of Section 6 
was not intended to apply to cases of voluntary transfer, 
but only to employees who were transferred summarily 
and without choice. 


The Order did not say that permanent employees of the 
Department who are transferred individually to the Na- 
tional Production Authority “‘have reemployment rights”’ 
(emphasis added); it said that they “‘shall be entitled to 
reemployment rights’? (emphasis added). Affirmative 
action was necessary in order to accord them the reemploy- 
ment rights to which they ‘‘shall be entitled’. Bloom 
said in his deposition that no affirmative action was taken 
in his case (J.A. 20). But it is not necessary for the 
determination of the question presented herein to rely 
solely upon the fact that the second sentence of Section 6 
did not apply to a situation such as that of Bloom. 


Executive Order 10180, issued two months after the 
Seeretary’s Order, i.e., November 13, 1950 (15 E.R. 7745, 
1950 U.S. Code Congressional Service 1671), Domnied 3 in 
pertinent part as follows: 


Section 2(a). The Civil Service Commission, when- 
ever it determines it to be necessary in the interest 
of the national defense, shall prescribe bi eae? 
governing the release of employees (both within and 
outside the competitive service) by in the 
executive branch of the Government one 
in any other agency, and govermmng the estab . 
granting, and exercise of rights to reemployment in 
the agencies from which employees are sent 
(emphasis added). 


Transmittal Sheet 316, issued by the Civil Service Com- 
mission on the same date, November 13, 1950, stated in 


pertinent part: 
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Reemployment Rights. Reemployment rights are 
provided for permanent employees released for em- 
ployment in another agency in the interest of the 
defense program. Each agency will have the respon- 
sibility for determining, under standards appearing 
on page A7-52 of the attached material, whether its 
employees may be granted reemployment rights. If 
it denies reemployment rights the other agency may 
appeal the case to the Commission. The National Re- 
employment Rights List referred to on page A7-52 will 
be issued in a departmental circular, which will also 
contain the list of activities designated as defense 
oo by the Bureau of the Budget (emphasis 
a , 


In a press release issued by the United States Civil 
Service Commission on November 30, 1950, it was stated: 


An Executive Order authorizing grants of reemploy- 
ment rights to employees when necessary in the inter- 
est hg the national defense was issued November 15, 
195 


In developing standards for the grant of reemployment 
rights, the Commission considered: a report on this sub- 
ject which was unanimously adopted by the Federal 
Personnel Council on October 5. This report recom- 
mended that such rights be granted only to permanent 
employees who move to defense agencies im critical 
positions for which there is a shortage of qualified per- 
sons. The report included the following statement: 


The Council feels that the number of transfers with 
reemployment rights should be kept to an absolute 
mmmum in order to avoid the chaotic conditions which 
resulted from the large number of transfers with re- 
employment rights during World War II. At the 
same time, however, we recognize the Bia from 
an incentive standpoint of granting loyment 
rights when the movement of serie is aoe in 


the interest of the defense program (emphasis added). 


On the same day, November 30, 1950, the Civil Service 
Commission issued Departmental Cireular No. 643 (re- 
ferred to in Transmittal Sheet 316, swpra), which notified 
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all agencies as to which agencies had been declared defense 
agencies and were thus authorized to request reemploy- 
ment rights for prospective employees, and also contained 
the National Reemployment Rights List, stating that: 


For the following positions the Commission has 
determined there is a short supply, on a nation-wide 
basis, of qualified and available persons; the positions 
will be considered ‘‘critical’’ in determinations of re- 
quested releases with reemployment rights to em- 
ployees to fill such positions in all geographic areas 
of Federal employment. 


National Production Authority was included in the List 
of Defense Agencies but the Bureau of the Census was 
not, and the position of Materials Control Accountant was 
not included on the National Reemployment List. The 
position to which Bloom was appointed at N.P.A. was, 
therefore, not ‘‘critical’’. But it is not necessary for the 
determination of the question presented herein to rely 
solely upon the fact that the position to which Bloom was 
appointed at N.P.A. was not a position that qualified him 
for reemployment rights. 


The United States Civil Service Commission, pursuant 
to Executive Order No. 10180, issued Departmental Cir- 
cular No. 653 on February 23, 1951. The subject was: 
‘‘Standards and procedures for grant of reemployment 
rights—Revision of Program’’, This Circular became the 
“law”? on granting reemployment rights. The Depart- 
mental Circular provided in pertinent part: 


Procedures Applying to Appointments With Reemployment 
Rights 


The following procedures will be applicable in the proces- 
sing of appointments with reemployment rights: 


1. From Nondefense Agency. 


A defense agency desiring to appoint with reem- 
ployment rights an employee of a nondefense agency 
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will send an official notice to that effect directly to the 
nondefense agency. The notice shall contain sufficient 
data to identify the employee, his organization, and 
his position, It shall also contain identifying data as 
to the position for which he is desired and the organi- 
zational unit in which he will be employed. 


Within three working days of the receipt of such 
notice, the nondefense agency shall notify the defense 
agency : 

(a) That the employee is not eligible for appoint- 
ment with reemployment rights (see Standard 1 
above) ; or 

(b) That it has no objection to the grant of re- 
employment rights to the employee; or 

(c) That it is appealing to the Commission for a 
denial of reemployment rights; in such case, the non- 
defense agency shall simultaneously submit its appeal 
to the Commission. 


The defense agency may proceed to effect the ap- 
pointment of the employee with reemployment rights 
if no reply to its notice has been received from the 


nondefense agency within a reasonable period. 


Reports. 


Standard Form 50, ‘Notification of Personnel 
Action’’, must be submitted to the Commission cover- 
ing indefimte appointment with reemployment rights 
in accordance with instructions in Chapter R1 of the 
Federal Personnel Manual. The receiving agency will 
send a copy of this report to the losing agency. The 
losing agency will then report on Standard Form 40 
(sic) the separation of the employee with reemploy- 
ment rights, as directed in Chapter R1 of the Federal 
Personnel Manual (emphasis added). 


The Civil Service Commission issued Tramsmittal Sheet 
No. 332 on February 23, 1951. It referred to ‘“‘Standards 
and Procedures for Granting of Reemployment Rights’’ 
and said, ‘‘Pages A7-51 to A7-53 have been revised to 
make the changes in the Manual provided for in Depart- 
mental Circular No. 653. No changes in substance have 
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been made in the provisions of that Circular. The Cir- 
cular is superseded by the publication of this material in 
the Manual. * * * As provided in tthe Circular, the new 
standards and procedures became (sic) effective March 
1, 1951.’? From that date on, no man could acquire re- 
employment rights except by a strict adherence to the 
Standards and Procedures in the Manual. The new pro- 
cedures provided in pertinent part as follows: 


The following procedures will be applicable in the proc- 
essing of appointments with reemployment rights: 


L From nondefense agency.—A defense agency de- 
siring to appoint with reemployment rights an em- 
ployee of a nondefense agency will send an official 
notice to that effect directly to the nondefense agency. 
The notice shall contain sufficient data to identify the 
employee, his organization, and his position. It shall 
also contain identifying data as to the position for 
which he is desired and the organizational unit in 
which he will be employed. 

Reports.—Standard Form 50, ‘‘Notification of Per- 
sonnel Action’’, must be submitted to the Commission 
covering an indefinite appointment with reemploy- 
ment rights in accordance with instructions in Chap- 
ter R1 of the Federal Personnel Manual. The receiv- 
ing agency will send a copy of this report to the losing 
agency. The losing agency will then report on Stand- 
ard Form 50 (sic), the separation of the employee with 
reemployment rights, as directed in Chapter Ril of 
the Federal Personnel Manual. (Emphasis added.) 


Thus, pursuant to the Executive Order which delegated 
exclusive authority to them, the Civil Service Commission 
set up the ‘‘standards and procedures for granting reem- 
ployment rights’. These standards and procedures be- 
came effective and authoritative on March 1, 1951, eight 
and one-half months before Bloom left Census to go to 
N.P.A., and more than five months after the Secretary’s 
Order was signed. All departmental orders affecting per- 
sonnel procedures must conform to the procedures pro- 
vided for in the Federal Personnel Manual since they are 
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based on statute. To the extent that departmental orders 
vary from or are not in accord with the rules and regula- 
tions governing procedures promulgated by the Civil Serv- 
ice Commission, they are void. The Secretary’s pur- 
ported blanket grant of reemployment rights varied from 
and was not in accord with the standards and procedures 
for granting reemployment rights promulgated by the 
Commission on March 1, 1951, and was, therefore, void as 
of that date. The Court in its Opinion says, ‘‘Bloom ap- 
plied for and was appointed to a position’’. The appoint- 
ment was effective November 13, 1951. Thus Section 6 of 
the Secretary’s Order was ineffective as to reemployment 
rights for Bloom because it had been superseded by the 
Commission’s regulations before Bloom left Census and 
went to N.P.A. 


Since the second sentence of Section 6 of the Secretary’s 
Order of September 13, 1950 could not and, therefore, did 
not grant Bloom reemployment rights, the “facts recited 


by the appellant’’ in his Brief which, to the Court, ‘‘seem 
to be true’’, become very material. Since the record 
shows that none of the Commission’s procedures for re- 
Jease with reemployment rights was followed in Bloom’s 
case, it becomes very evident that when Bloom left Census 
to go to N.P.A., he went without reemployment rights. 
There is no evidence in the record of a request from N.P.A. 
to Census for the release of Bloom with reemployment 
rights. The Census Form 50 shows that Bloom left Census 
without reemployment rights. The N.P.A. Form 50 shows 
that he was appointed to his position at N.P.A. without 
reemployment rights at Census. The Census Form 50 
shows that when he returned to Census it was not through 
an exercise of reemployment rights. Nothing affecting 
Bloom existed to be ignored in the preparation of these 
forms. There was no room for mistake and it is hard to 
believe that each of the various personnel people who 
handled these many processings over a two-year period 
made an identical mistake on a point-so clearly and con- 
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cisely provided for in the Manual which guides them in 
their processing of personnel changes. 


The Standards and Procedures for Granting Reemploy- 
ment Rights, effective March 1, 1951, remained unchanged 
until the issuance of the Civil Service Commission’s Trans- 
mittal Sheet No. 368 on December 28, 1951, a month and a 
half after Bloom had left Census and gone to N.P.A. with- 
out reemployment rights. No authority or procedure ex- 
isted for granting reemployment rights to an employee 
after he had left the agency. The Court in its Opinion 
stated that a January 11, 1952 Commission rule made simi- 
lar provision for reemployment rights of persons trans- 
ferring from any department of the Government into work 
of a defense nature in another department. But 1952 was 
too late for it to affect Bloom. 


The Court in its Opinion stated: 


The appellant urges that Bloom, on his transfer 
from the Bureau of the Census to the National Pro- 


duction Authority, had not claimed or reserved reem- 
ployment rights. 


Bloom, under the Commission’s Regulations, could not 
acquire reemployment rights simply by claiming or re- 
serving them. No such power was lodged with the em- 
ployee. Reemployment rights had: to be requested by the 
defense agency and had to be granted affirmatively. The 
defense agency was required to take positive action (Trans- 
mittal Sheet No. 332). Bloom stated in his deposition that 
there was no ‘‘official document type of thing’”’ involved in 
his case (J.A. 20). This would have been the N.P.A. Form 
50 requesting release of Bloom with reemployment rights. 
In his deposition Bloom was asked, ‘‘Do you know whether 
or not N.P.A. applied for those rights for you?’” He an- 
swered, ‘‘I don’t know that they did’’ (J.A. 20). There is 
no evidence in the record that they did. He said that 
before he left for Canada he had no assurance of getting 
a job back at Census (J.A. 20). He therefore, knew when 
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he left Census that he had not been granted reemploy- 
ment rights. 


The Court also said: 


_ he appellant urges * * * that upon his separation 

- from the National Production Authority he had not 
claimed nor been aware of the fact that he had a right 
to his former position in the Bureau of the Census. 


Under the Commission’s Standards and Procedures, 
Bloom could not have claimed reemployment rights unless 
they had been granted when he left Census. Under the 
Rules of the Commission Bloom did not have ‘‘a right to 
his former position in the Bureau of the Census’’ unless 
the affirmative procedures had been followed and reported. 
They were not followed and the reports made to the Com- 
mission by Census and N.P.A. as required by the Manual, 
show that the separation and appointment were not proc- 
essed under the reemployment rights authority and pro- 
cedures and that Bloom was not granted reemployment 
rights when he left. 


The Court also said, 


The appellant urges * * * that the several records 
made for the official files indicated that he was given 
his former position in May, 1953 not because he was 
thought to have reemployment rights but rather be- 
cause those in charge of the office chose to hire him. 
The facts recited by the appellant seem to be true, 
but we think they are immaterial. Section 6 of the 
Secretary’s order granted reemployment rights with- 
out condition. 


_ It was on this point that the Court erred by giving con- 
trolling effect, in fact any effect at all, to the Secretary’s 
superseded and, at the time Bloom left Census, wholly in- 
effective Order. The history of reemployment rights dur- 
ing the relevant period makes it clear that the Secretary’s 
Order could not grant reemployment rights to Bloom after 
the Commission had acted, and that he had none. 
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The Court also said, 


Bloom’s ignorance of his rights, and the ignorance 
of those who re-employed him, or their mistake in fill- 
ing out the records for the files did not impair his 
rights. 


Bloom had no rights to ignore or to be impaired, because 
he had been granted none under the controlling rules. Ap- 
pellant respectfully suggests to the Court that the reports 
to be made to the Commission under Chapter R1 are not 
just ‘‘records for the files’’, The Commission’s basic legal 
authority for requiring reports from agencies is contained 
in the Civil Service Act of 1883, Section 2, clause 2, para- 
graph 8. Section 4.4. of Civil Service Rule IV, based on 
this paragraph of the Civil Service Act, provides that, 


Each agency shall report to the Commission in such 
manner and at such times as the Commission may pre- 
scribe, such personnel information as it may re- 
quire ee 


Chapter R1-15 of the Federal Personnel Manual says, 


The notifications of personnel actions required be- 
low are used by the Civil Service Commission as a 
basis for maintaining records of Federal employees. 
The purpose of these records are: 





(1) To provide an authoritative basis for deter- 
mining the status and rights of employees as well as 
their eligibilities for promotion, transfer, reemploy- 
ment and other personnel actions. 


(2) To show whether personnel actions authorized 
or ordered actually have been effected, and whether 
actions effected have been duly authorized. 


(3) To expedite the payment of retirement refunds 
and annuities to persons separated from the service. 


Chapter R1-3 of the Manual says, 


The terms to be used in reporting personnel actions 
and in maintaining personnel records are prescribed 
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by the Civil Service Commission in accordance with 
Civil Service Rules. Agencies are required to use 
these terms unless prior approval for a change is se- 
cured from the Commission. 


These records, which must be presumed to be correct on 
a failure to show the contrary, indicate that appellant had 
rights and Bloom had none. Absent a positive showing 
of mistake in the records, this case should have been de- 
cided upon those records which show that Bloom’s change 
from Census to N.P.A. was processed under Commission 
rules and regulations applicable to those released without 
reemployment rights. 


For the reasons set forth above, appellant respectfully 
urges that this petition for rehearing be granted, that upon 
rehearing this Court must vacate its Opinion, reverse the 
judgment of the lower Court, and remand with instructions 
to grant his motion for summary judgment. 


Brron N. Scorr 
Attorney for Appellant. 


Certificate of Counsel 


I, Byron N. Scott, counsel for appellant in the above 
entitled cause, do hereby certify that the foregoing petition 
for rehearing is presented in good faith and not for the 


purpose of delay. 


Brzon N. Scorr 
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No. 14,225 


Joun C. Rrrrer, Appellant 
v. 
Srncuam Weeks, Secretary of Commerce, et al., Appellees 


Appeal from the United States District Court for the 
District of Columbia 


QUESTIONS PRESENTED BY THE COURT . 


1. Does the transfer or reassignment of an employee 
from one branch or section of an agency to another 
affect his retention status in the branch from which he 
is transferred, in competition with other employees 
who remained continuously in that branch? 


2. Were the Bureau of the Census and the National Pro- 
duction Authority ‘‘branches’’ of the same “‘agency’’, 
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within the meaning of question No. 1, i.e., does the term 
‘‘agency’’ within the meaning of question No. 1 refer 
to the Department of Commerce or to some smaller 
unit such as the Bureau of Census or the National 
Production Authority? 


ANSWER TO QUESTION 2 


_ For the sake of clarity and continuity of thought, appel- 
lant answers the second question first: The Bureau of the 
Census and the National Production Authority were 
“‘agencies’’ and not ‘“‘branches’’ of one ‘‘agency’’. 


Argument 


Title 13 U.S.C.A., Chapter 1, paragraph 2, reads: ‘‘The 
‘Bureau (of the Census) is continued as an agency within, 
and under the jurisdiction of the Department of Com- 
merce’’ (emphasis supplied), 68 Stat. 1012. 


Title 5 U.S.C.A., Chapter 19, Paragraph 1001 (Admin- 
istrative Procedure Act) reads: ‘‘ ‘Agency’ means each 
authority (whether or not within or subject to review by 
another agency) of the government of the United States 
other than Congress, the Courts, or the governments of the 
possessions, territories, or the District of Columbia.’’ 
_ See also Lassiter v. Guy F. Atkinson Company, 176 F. 2d 
984; Donahue v. George A. Fuller Co., 104 F. Supp. 145. 


Title 5, U.S.C.A., Chapter 19, Paragraph 1002 provides 
that every agency shall separately state and currently pub- 
lish in the Federal Register descriptions of the agency 
organization including delegations of final authority and 
the established places at which and methods whereby the 
public may secure information or make submittals or re- 
quests ...’’ (Emphasis supplied). 

The United States Government Organization Manual 
1951-52, lists in Appendix C at page 656 ff. the ‘‘depart- 
ments and agencies which have submitted separate state- 
ments of organizations pursuant to Section 3(a)(1) of the 
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Administrative Procedure Act, together with citations to 
the issues of the Federal Register in which the latest re- 
vised statements appear’’ and lists ‘‘Census, Bureau of the, 
11 F.R. 177A-304’’. The National Production Authority is 
listed on page 658 with the citation ‘£16 F.R. 1129’’. 


Commerce Department Order No. 130 reads: 


‘‘Eiffective immediately Section 7 of Department 
Order No. 123 dated January 24, 1951, and Section 7 
of Department Order No. 128 dated November 20, 1950, 
which guarantee reemployment rights to permanent 
employees of the Department transferring to the 
National Production Authority and the Office of Trans- 
portation, respectively, are rescinded. 

‘‘The Civil Service Commission has prescribed rules 
and regulations for the promotion, demotion and 
reassignment and movement of employees between 
agencies. Transfer of permanent employees of the 
Department to the National Production Authority and 
the Office of Transportation after the effective date 
of this order will be governed by such Civil Service 
Commission rules and regulations. ...’’ (Emphasis 
supplied) 


Therefore, the term ‘‘agency’’ within the meaning of 
question No. 1 propounded by the Court refers to the 
Bureau of the Census and the National Production Au- 
thority and Bloom’s movement on May 22, 1953, was from 
an ‘‘agency’’ to an ‘‘agency’’. 


ANSWER TO QUESTION NO. 1 
The technical answer to question No. 1 is double barreled: 


1. The term and action ‘‘reassignment’’ is not used by 
the Commission to effect a movement of an employee from 
one ‘‘agency”’ to another ‘‘agency.’’ Such an action is a 
transfer and when an employee transfers from one agency 
to another agency he has no retention status in the agency 
from which he is transferred unless he transferred with 
reemployment rights or to enter military services; neither 
one of which applies to Bloom. 
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2. Even.if N.P.A. and Census were considered to be 
branches or sections of one agency (Commerce) Bloom’s 
voluntary movement, be it termed a transfer or a reassign- 
ment, from Administrative Officer, GS-11 Bureau Of the 
Census, into the position of Materials Control Accountant, 
GS-11, N.P.A., Canadian Office, Ottawa, Canada, affected 
his retention rights in Census by taking him out of com- 
petition with other Administrative Officers, GS-11, includ- 
ing Ritter who had remained as Administrative Officer, 
GS-11, in Census in Washington, D.C., not only because of 
Bloom’s change to a different type of position but also 
because of the two geographical locations since competition 
is confined to the ‘‘commuting area’’. 


CONCLUSION 
Thus, as appellant has contended from the first, Bloom 


was brought back by a hiring into the position which had — 


remained vacant for two years. He was placed in the 

vacant position for a few days to put him into competition 
with appellant; appellant was riffed and Bloom was pro- 
-moted to the position to which appellant had been detailed. 
There was no genuine reduction in force. Bloom was 
brought in to replace appellant. Census was left with the 
same number of employees after as before the purported 
reduction. 


Respectfully submitted, 


Byzon N..Scorr 
Attorney for Appellant 
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FOR THE DISTRICT OF COLUMEInitedcBintes Court of Appeals 
For the 
N ‘s District of Columbia Cirouit 
0. 4,295 
D 
7 sor ED. 0CT10 1958 


Spyouaip WEEES ET AL., APPELLEES tae : 


SUPPLEMENTAL BRIEF IN RESPONSE TO THE COURT'S ORDER © 
- QP SEPTEMBER 18, 1958 


‘By 8 per curiam Order of September 18, the Cutaae 
appellant's motion for legve te file a renewed petition for ze-.: 
hearing and at the same time granted the petition for rehearing 
itself. In this Order the Gourt also requested the parties to. 
file supplemental briefs addressed to the following two 
questions: : 

(1) Does-the transfer or reassignment of an employee 
from one branch or section of an agency to another affect’ 
his retention status in the branch from which he is 
transferred, in competition with other employees who * 
remained continuously in that branch? 

(2) ‘Were the Bureau of the Gensus and the National: 
‘Production Authority “branches” of the same “agency”, 
within the meaning of question No. 1,7. ¢., doesthe term 

' “agency” within the meaning of question No. 1 refer ' 
to the Department of Commerce or to some smaller ‘ 
unit such as the Bureau of Census or the National Pro- 
duction Authority? 


The answer to the first question i is “no.” An. eanployee' & te : 
tention status in a reduction in force is not affected b _by his 
transfer or reassignment either within or without the agency. — 


~ 











2 


In the instant case Bloom’s retention status in a reduction in 
force would have been the same had he remained continuously 
with the Bureau of the Census as it was after he transferred to 
the National Production Authority and was subsequently re- 
assigned to the Bureau of the Census. Bloom had a higher 
retention status than Ritter when Bloom left for the National 
Production Authority. As both Bloom and Ritter continued 
to work for the Federal Government after Bloom’s transfer to 
the National Production Authority, each continued to accumu- 
late retention credits at the same rate. Consequently, on 
Bloom’s reassignment to the Bureau of the Census he con- 
tinued to have a higher retention status than Ritter. 

The mechanics for effecting a reduction in force are set 
out in Part 20 of Civil Service Regulations, 17 F. R. 11733.* 
(The pertinent provisions of this Regulation are set forth 
in the appendix.) In substance, the procedure may be de- 
scribed as follows: The order of separation in a reduction in 
force is determined by reference to a retention register. A 
separate retention register is maintained for each “competitive 
level.” “Competitive levels” are established by each agency 
(Section 20.4 (b)) and are defined by the regulations as mean- 
ing “all similar positions within a competitive area in which 
employees could be readily interchanged without undue in- 
terruption to the work program. (Generally such positions 
will be in the same grade or occupational level, but this is not 
necessary if the other tests are met.)” (Section 20.2 (f)). 
Accordingly, competition for retention is within the competi- 
tive level. When Bloom was working with Ritter at the Bureau 
of the Census prior to his transfer to the National Production 
Authority, Bloom was in the same competitive level as Ritter. 
When he transferred, he was, of course, in a different com- 
petitive level. When he was reassigned to the Bureau of the 
Census, he was again in Ritter’s competitive level, as would 
have been the case had he never left or even if he had been 
hired for the first time at the Bureau of the Census just prior 
to the reduction in force. 


* This reference is to the regulations in force at the time of the reduction 
_in force at the Bureau of the Census involved in this case. Subsequent 
amendments have not altered these regulations in any material respect. 
5C. F. R. Part 20 (pocket parts). 
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‘Retention status is determined initially by group and sub- 
group. The highest retention group is the “Career” employee, 
group 1. The two lower groups (“Career-Conditional” and 
“Indefinite”) are irrelevant here since both Bloom and Ritter 
were in group 1. Each group is subdivided into subgroup A, 
being veterans, and subgroup B, non-veterans. Neither Bloom 
nor Ritter was a veteran, and accordingly each was in group 1, 
subgroup B. Within each subgroup, the employees in each 
competitive level are further subdivided and arranged in re- 
tention order by virtue of retention credits. One retention 
credit is given for each year of Federal Government service.” 
The regulations governing reduction in force procedure ex- 
pressly define “Government service” to include, inter alia, “all 
periods of civilian service in the executive, legislative and 
judicial branches of the Federal Government” (Section 20.2 
(i)). In short, at the time of the reduction in force in question 
here, Bloom was entitled to retention credits for all of his 
federal service whether it was performed for the Bureau of 
the Census, for the National Production Authority, or for any 
other office or branch of the Federal Government. Inasmuch 
as Bloom had slightly more federal service than did Ritter, 
Bloom’s name preceded Ritter’s on the retention register. It is 
conceded by appellant that if Bloom was properly in Ritter’s 
competitive level by reason of his reassignment to the Bureau 
of the Census, Ritter was the right one to be separated. (See 
withdrawn opinion of May 15, 1958, p. 3.) 

Accordingly neither Bloom’s nor Ritter’s retention status 
was affected by Bloom’s transfer to the National Production 
Authority or by his subsequent reassignment to the Bureau 
of the Census. Nor does appellant contend otherwise. His 
sole contention is that Bloom should not have been in Ritter’s 
“competitive level” because Bloom’s reassignment to the Bu- 
reau of the Census was illegal. 

Since Bloom continued to accumlate retention credits 
while serving with the National Production Authority and 
since this is true regardless of whether the Bureau of the 


*Four retention credits are given for an “outstanding” performance 
rating ; however, this point is irrelevant here since neither Bloom nor Ritter 
at any time had an outstanding performance rating. 
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Census and the National Production Authority are branches of 
the same agency (so long as both are offices of the Federal 
Government), it is respectfully submitted that. it is unneces- 
sary to answer the second question propounded by the Court.’ 


Grorcs CocHRAN Dovs, 
Assistant Attorney icon 
Ottver GascH, - 
United States itachey 


Morton HoLtuanber, 
HERSHEL SHANES, 


Attorneys, Department of Justice, 
Washington 26, D.C. 


_* We assume from the two questions propounded by the Court that it 
agrees with our contention that, although the propriety of Bloom’s reassign- 
ment may not be grounded on the reemployment regulation, it may be 
grounded on the agency’s discretionary authority to reassign its employees. 
Section 8.108 (a), Civil Service Regulations, 17 F. R. 343. As we have 
urged both in our initial brief as appellee and in our memorandum in 
opposition to appellant’s renewed petition for rehearing, the matter of 
reassignment or transfer of employees of the Executive Department is, has 
traditionally been, and must be a matter within the discretion of the 
Executive branch. As the Supreme Court has stated in Keim v. United 


States, 177 U. 8. 290, 296: 


These are matters peculiarly within the province of those who are 
in charge of and superintending the departments, and until Congress 
by some special and direct legislation makes provision to the contrary, 
we are clear that they must be settled by those administrative officers. 


This is “one of those acts over which the courts have no general supervising 
power” (id. at 293). 

If we are incorrect in our assumption that the Court’s two questions pre- 
suppose agreement with this position, we would welcome the opportunity 
to present additional oral argument if the Court so desires. 





APPENDIX 


The pertinent provisions of the Regulations of the Civil 
Service Commission, 17 F. R. 11733-11735, governing reduc- 
tions in force are set out below: 


§ 20.1 Extent of part. The regulations in this part 
establish degrees of retention preference and uniform 
rules for reductions in force. They apply to all civilian 
employees in the executive branch of the Federal Gov- 
ernment, ** 4 

§ 20.2 Definitions. For the purposes of the regula- 
tions in this part definitions are given for words, terms 
and phrases as follows: 

(a) “Reduction in force” means the involuntary 
separation of an employee from a duty and pay status 
for more than 30 days, by furlough or by separation 
from the rolls, in order to reduce personnel. The term 


does not apply to termination of temporary appoint- 
ments, retirement of employees, or separations for cause 
and other actions proposed for reasons which promote 
the efficiency of the service. 


* sd * * * 


(c) “Competing employees” for any position in a 
reduction in force means the position incumbent, if 
any, and employees who are qualified for the position. 

(d) “Qualified” for a position means having the basic 
education and experience, and such special skills and 
aptitudes as are necessary, to take over the position in a 
reduction in force and render satisfactory service with- 
out undue interruption to the work program. 

(e) “Competitive area” means that part of an agency, 
usually within a local commuting area, in which em- 
ployees are shifted, transferred, reassigned, promoted 
and demoted under single administrative authority, and 
within which competitive levels are established in re- 

(5) 
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ductions in force. (It does not establish a limitation 
for placement during reductions in force.) 

(f) “Competitive level” means all similar positions 
within a competitive area in which employees could be 
readily interchanged, without undue interruption to the 
work program. (Generally such positions will be in the 
same grade or occupational level, but this is not neces- 
sary if the other tests are met.) 

(g) “Retention standing” means precise rank among 
competing employees for a continuing position, by re- 
tention group and subgroup, and by retention credits 
within each subgroup. 

(h) “Retention credits” are credits given for length 
of government service and performance ratings. 

(i) “Government service” means the total of all 
periods of civilian service in the executive, legislative 
and judicial branches of the Federal Government and in 
the District of Columbia Government, and of all active 
military service. 


* * * * * 


§ 20.4 Order of selection—(a) Determination of com- 
petitive area. (1) An agency may establish a general 
plan of competitive areas by obtaining prior approval 
from the Central Office of the Civil Service Commission. 
Subsequent clearance with the Commission will not be 
required concerning competitive areas conforming to the 
approved general plan unless there has been a material 
change in the agency’s organizational structure or other 
facts on which the general plan was approved. 


(2) In the absence of an approved general plan the - 


normal competitive area shall be a bureau or equivalent 
part of an agency in the departmental service, or all of a 
field installation in a local commuting area, or any com- 
bination of these as may be determined by the agency. 

(b) Determination of competitive level. Within the 
competitive area the agency will determine competitive 
levels of positions to be affected by a reduction in force. 

(c) Determination of tenure groups. For the pur- 





» 
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pose of determining relative retention preference in re- 
ductions in force, competing employees with perform- 
ance ratings of “Satisfactory” or better shall be classified 
according to tenure of employment and veteran prefer- 
ence in groups and subgroups as follows: 


(1) Group I—Career. In the competitive service, 
this group consists of career employees who have com- 
pleted probation and who are not “temporary” or “in- 
definite” as the result of promotion, transfer or rein- 
statement, except that career employees serving under 
conditional promotions shall be considered in this group 
with respect to positions at and below the grade in 
which they last served on a permanent basis. In posi- 
tions excepted from the competitive service, this group 
includes all employees serving under appointments with 
no conditions or restrictions. Within this group, per- 
sons entitled to veteran preference are in subgroup “A” 
and others in subgroup “B”. 

(2) Group II—Career-Conditional. In the competi- 
tive service, this group includes career employees who 
are conditional because they are serving probationary 
periods, or are “temporary” or “indefinite” as the result 
of promotion, transfer or reinstatement, or are subject 
to some other limitation of a similar nature. In posi- 
tions excepted from the competitive service, it includes 
employees who are conditional solely as the result of 
promotion or reinstatement. Within this group, per- 
sons entitled to veteran preference are in subgroup “A” 
and others in subgroup “B”. 

(3) Group I1I—Indefinite. This group includes per- 
sons serving under non-status non-temporary appoint- 
ments in positions in the competitive service. It also 
includes employees in positions excepted from the com- 
petitive service serving under any condition or limita- 
tion other than a conditional promotion or reinstate- 
ment or a specific time limitation of one year or less. 
Within this group, persons entitled to veteran prefer- 
ence are in subgroup “A” and others in subgroup “B”. 
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(d) Retention register—(1) Compilation. When two 
or more competing employees are in a competitive level 
which is to be affected by a reduction in force, the 
retention records of such employees shall be brought 
up to date on a current basis, and a retention register 
shall be compiled. All employees in positions in the 
particular competitive level, whether in duty, leave, or 
furlough status, excluding only those absent in the 
armed forces of the United States with reemployment 
rights, shall be entered on the register in the order of 
retention groups and subgroups, and according to reten- 
tion credits in any subgroup when there are two or 
more. One retention credit shall be given for each full 
year of Federal Government service, and four retention 
credits shall be given for an “Outstanding” performance 
rating. If there are any temporary employees assigned 
to positions in the competitive level, their names and 
the expiration dates of their appointments shall be 
entered below the space provided for employees in re- 
tention groups on the register. Likewise, if there are 
any employees serving in positions in the competitive 
level under any kind of appointments, with current off- 
cial performance ratings of “Unsatisfactory”, their 
names shall be entered on the register below the names 
of temporary appointees. 

(2) Separation of registers. Separate registers shall 
be compiled to show the distinctions between competi- 
tive levels representing positions in the competitive 
service; excepted from the competitive service; and 
those filled on a seasonal, when-actually-employed 
(WAE), or part-time basis. 

(3) Availability for inspection. Employees notified 
of proposed adverse action in a reduction in force shall 
have an opportunity to examine retention registers and 
other records which have a bearing on the actions in 
their cases. All registers and records shall be open for 
inspection by representatives of the Civil Service Com- 
mission. 





9 


(e) Sequence of selection. With respect to each com- 
petitive level, action must be taken to remove all em- 
ployees with official “Unsatisfactory” performance rat- 
ings, and all temporary employees, from positions af- 
fected by a reduction in force before any competing 
employee, in any retention group, is reached for action. 
Thereafter, selections for action must be made in order 
from the bottom to the top of the register. Half years 
of service will be used in breaking ties in retention 
standing, but any ties still remaining will be decided 
administratively. 

§ 20.5 Actions—(a) In general. Employees who can- 
not be retained in their positions because of a reduction 
in force will be changed to continuing positions, sep- 
arated, or furloughed. 

(b) Employees in positions in the competitive service. 
(1) No employee may be separated, or furloughed for 
more than thirty days, or reduced in pay or grade in a 
reduction in force while a competing employee with 
lower retention standing is retained in the same com- 
petitive level. 


* 


G, S. GOVERNMENT PRINTING OFFICE: 1359 








